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Comments of the City of New York on the United States
' Enyiron.mental Protection Agency’s Proposal to
~ Add Newtown Creek to the'National Priorities List

The City of New York (“City”) submits these corhmehts in response to the proposed
'r_ulemaking by the United States Environmental Protection Agency (“EPA”) to add Newtown
Creek (“Creek™) in Brooklyn and Queens, New York to the National Priorities List (“NPL” or
the “proposed Superfund l_isting”).1 - According to the Hazard Ranking System (“HRS”)
" documentation record for NewtOWn Creek, the proposed designation consists of contaminated
Creek sediments (“Site”).? The C1ty fully supports an efficient, thorough and prompt cleanup of

_ the Creek to.a standard that is protectlve of human health and the environment.

The City has ‘conducted a comprehenswe analysis of EPA’s proposal to add Newtown
Creek to the NPL. While we have concerns about the potential for a listing to delay critical
- investments in infrastructure, housing, open space, and small businesses operations, the City

“believes that, in these circumstances, a listing could be the most effective way to remediate more

than one hundred years of industrial contamination. If EPA ¢hooses to add Newtown Creek to-
the NPL, it must ensure that vitally important City investments and plans are not delayed or
deferred dur1ng the cleanup process. The City bel1eves that EPA can address many potentially

negative impacts by committing the appropriate resources and working collaboratively with the -

City and impacted communities. By treating the City as a full intergovemmental partner in this
effort, and taking advantage of the City’s knowledge and expertise, EPA can prevent duplication
‘and wasted efforts in what will certainly be a complicated process. '

- During the comment period, the City has assessed potential impacts’ of a listing on the
NPL on the ongoing and planned water quality and capital improvement pro_|ects and City .
 initiatives in and around Newtown Creek. Because the Creek runs through dense, active, mixed-
use urban areas of Brooklyn and Queens, the listing has the potential to d1rectly 1mpact the
- approximately 300,000 residents within a one mile radius of the Creek.’ Pursuant to the New
" York State Department of Environmental Conservation (“NYS DEC”) Combined Sewer.
‘. Overflow Order, NYS DEC Case #002-20000107-8, the New York City Department of
Environmental Protection (“NYC DEP”) has planned approx1mately $500 million of water
quallty improvement work in Newtown Creek approximately $3 80 million of which may be
" impacted by a l1st1ng on the NPL. In addition, two ‘major City land use 1n1t1at1ves to increase
open space, access ‘to the waterfront, and affordable housing are located on the north and south
sides of the mouth of the Creek. The Creek touches three of the City’s 16 designated Industrial
Business Zones (“IBZs”), Long Island City, Maspeth and.North Brooklyn which are spelmal

i

\

! National Priorities List, Proposed Rule, 74 Fed. Reg 48511 (U.S. Envtl. Prot.’Agency, Sept. 23, 2009)
‘us. ENVTL PROT. AGENCY, HRS DOCUMENTATION RECORD NEWTOWN CREEK 12 (Sept 2009)

3 U.S. Census Bureau, 2000 Census Summary File 1, available at :
__tp //Www2.census. gov/census 2000/datasets/Summary F11e 1 (last visited October 23, 2009), Table SF 1-00.
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districts established to foster industrial businesses.* The waterwayv itself is routinely used for
local barge traffic to service businesses and other essential activities along the Creek

Taking into cons1derat1on the dens1ty and significance of ongoing activity in and around
Newtown Creek, addition to the NPL at this location has the potential to affect more people than
at almost any other Superfimd sediment dredging site in the country.® This fact informs the
. City’s position that placement of Newtown Creek on the NPL must be accompanied by
allocation of commensurate resources by EPA to investigate and remediate this waterbody
properly and promptly 'In addition, it is vitally important that the publlc and private projects and
. facilities near, Newtown Creek continug to operate and progress ‘during this process, which will

require EPA to devote sufficient regional staff resources to be responsive to the needs of the
"municipality and the. community, including local businesses. Of particular importance will be -
EPA’s attention to, and support of, the logistical demands of projects that are currently being -
undertaken by NYC DEP, the New York City Department of Housing Preservation and
' DeVelopr’nent (“NYC HPD”), the New York City Department of City Planning (“NYC DCP”),
. the New. York C1ty Department of Parks and Recreatlon (“NYC DPR”) and other C1ty and State
“agencies. .

The City seeks a comm1tment from EPA that sufﬁ01ent Federal resources will be devoted -
to ensure that projects and initiatives proximal to the Creek proceed without undue delays,
deterrence, or additional restrictions arising from the proposal to the NPL. It shouldbe noted ‘
that many of the projects and initiatives underway in and around Newtown Creek are designed to
. bring longfde'si'red services and amenities to the Creek’s waterfront and adjacent neighborhoods

and have the strong support of local communities and elected officials. Collectively, ongoing
and planned City projects will help redevelop vacant and underused waterfront parcels along the
- Creek, create recreational access to Newtown Creek and the East River, provide much needed
housmg, including affordable hous1ng, create active and passive public open space along the
waterfront, provide significant water quality and infrastructure improvements, and foster a
supportive environment for business and industry dlong the approximately-ten linear miles of
‘Newtown Creek waterfront. The City seeks assurances from EPA that, in the context of a listing
on the NPL, every effort will be made to keep act1v1ty in and around Newtown Creek on
schedule. . : S

Regarding the extensive industrial history of the Creek, the City expects EPA to conduct
comprehensive Remedial Investigation and Responsible Party searches to identify current and

NY. City Mayor’s Ofc., “New York City Industrial Pollcy Protectlng and Growing New York C1ty s Industrial :
Job Base,” available at http; //nye. gov/html/1mb/downloads/pdf/whlteoaoer pdf (Jan 2005),-15-17. '

= .US. Army Corps of Eng rs, U.S. Waterway Data: Port and Waterway Faczlmes, available at .
http://www.ndc.iwr.usace.army.mil/data/datapwd.htm and \
http://www.iwr.usace. army. mll/ndc/db/ports/data/portsa11 txt (last v1srted Oct. 8, 2009).

¢ Data collected and statlstlcs calculated by the New York C1ty Mayor’ s Office of Env1romnental Remedlatlon from
Envtl. Prot. Agency site progress profiles and the Comprehensive Environmental Response, Compensation, and
Liability Info. Serv. (“EPA CERCLIS”) database (last visited Oct 2009) avazlable at

http://cfpub. epa. gov/supercpad/cursrtes/srchsrtes cfm
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- historical industrial operators responsible for all 'sighificant sources of contamination to the
' Creek In his letter recommending Newtown Creek for NPL consideration, attached as -
'Appendlx A, New York State Department of Environmental Conseryatlon Commissioner
Alexander Crannis strongly suggested” that a work plan submitted by a group of five'
~ Responsible Parties, known as the Newtown Creek Croup, “be cons1dered in any future actions
. USEPA may have for the creek. 7 ‘The City requested and received from EPA this document, the
_ Creekwide Remedial Investi gat10n/Feas1b111ty Study prepared by the Newtown Creek Group
(“Work Plan”), for review durmg the comment period. The City’s assessment of the Work Plan,
“which is attached as Appendix B, concludes that it fails to provide a sufficient Remedial
Investigation scope to support a Feas1b111ty Study or produce a remedy that would be protectlve
of human health and the environment. - :

'

* The City urges EPA to pursue an mtergovernmental collaboratlon w1th C1ty, State and
other Federal govemmental agencies to maximize existing and available resources to achieve the )
_shared goals of remed1at1ng Newtown Creek to a standard that protects pubhc health and the
environment while mamtammg the 1ntegr1ty of ongoing and planned work in and around the
Creek. Intergovernmental collaboratlon and communication will ensure that all City, State, and
Federal priorities, for which the communities around Newtown Creek have high expectations,
will be addressed properly and efﬁc1ently. It will also achieve EPA’s agency-wide goal of -
~ working in partnership with local communities and governments.® EPA’s own Community
Engagement Initiative emphasizes that to succeed, such engagement “must be coupled with solid
and well thought out mter—[govemmental] agency collaboration. "? : ’

_ Fmally, in the event that EPA adds Newtown Creek to the NPL, the C1ty requests that
EPA implement all activities.associated with the Superfind process, including but not limited to
the Remedial Investigation, Feasibihty-Study, Record of Decision, Remedial Design and .
Remedial Action in an expedited manner to prevent the unnecessary delays often ass001ated with’
large and complex Superﬁmd prOJects EPA should: estabhsh and mamtam a t1metable for the '

7 Letter from Alexander B.'Grarmis, Comm’r ; N.Y. State Dep’t ofiEnvd. Cons. to Alan Steinberg, Regional Adm’r,
U. S. Envtl. Prot: Agency, Re: Docket No. EPA-HQ-SFUND-2009-0588-004 (Jan. 20, 2009).

8 See, e.g., Lisa P. Jackson, Adm’r, U.S. Envtl. Prot. Agency, Remarks to the Local Goverunent Advisory"
Committee, As Prepared (Mar. 24, 2009), available at __tp //vosemite.epa.gov/opa/admpress.nsf/Speeches%20-
'%20Bv%20Date'7OpenV1ew (follow hyperlink for *“3/24/2009 Administrator Lisa P. J ackson Remarks to the Local
Govermunent Advisory Committee As Prepared”) {(characterizing EPA-local govemment collaboration as “vital”);-
U.S. Envtl. Prot. Agency, Brownfields 2009: Sustainable €Communities Start Here (New Orleans, 2009) (specifically
Melissa Friedland, “Moving beyond CERCLA: How U.S. EPA and Local Goverunents Work Together to Reuse -
Superfund Sites” at 79; John Frece, “What do. Transportation Affordable Housing, and Revitalization Have in
Conmion?” at 48; Carlos Pachon, “Overcomlng the Barriers and Impedlments to Green Remediation,” at 44; Megan
Quirm, “EPA’s Targeted Brownfields Assessment (TBA) Program” at47; Kent Benjamm “Planning for .
Enviromnental Justice,” at 43 Philip Vorsatz, “Petroleum Brownﬁeld Corridors: Tamiami and Historic Civil Rrghts
- Trails,” at 65). . o o

, »9 U.S. EPA, Communrty Engagement Inrtratrve Proposed Actlon Plan (last. vrsrted Dec. 14, 2009), available at
WWW. epa gov/oswer/engagementrnlt1at1ve htm (follow hyperlmk for OSWER Communlty Engagement In1t1at1ve) 2. -
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) completlon of all milestone act1v1t1es and the submlssmn of all m11estone documents expected
- throughout the remed1al program.

/

These public comments will describe current 1nfrastructure economic activity, and

“ planned projects in and around the Creek, 1dent1fy the associated issues of concém and detail the
" assurances that the City seeks from EPA so that if Newtown Creek is listed on the NPL, the

remedial program will proceed promptiy and efficiently with the least p0551ble negative impact -

on the surround1ng neighborhoods and planned projects. -

The comments that follow are organlzed into four sections:
I. A Brief History of Newtown Creek

1. EPA s Hazard Ranking System Score for Newtown Creek and Scope of Creekw1de
~ Investigation :

~

REE 1§ PrOJects and Initiatives Potentrally Impacted by a Superfund De51gnatlon N

IV Commltments the City Seeks from EPA

Successful reahzatron of the C1ty S plans in and around Newtown Creek will require the
direct 1nvolvement of EPA in activities including: remediation and reuse of Brownfields within _'
the watershed, constructlon along the shoreline and in the Creek dredglng and/or disturbance of
Creek sediment, creation of public access to and appropriate direct contact with the Creek water,
and maintenance of commercial and industrial activities along the Creek. The City urges EPA to
assure the community and the City that a listing on the NPL not only will facilitate prompt and
effective remed1at1on of contaminated Creek sediment, but in doing so will not delay, i 1mpa1r or
otherwise 1mpede 1mprovements and serv1ces expected by the surround1ng commun1t1es .



1. A Brief History of Newtown Creek

' . : - !
t .

Newtown Creek is a 3.8-mile long body of water that winds westward from its poi‘nt'of
origin at the intersection of 47th Street and Crand Avenue on the Brooklyn-Queens border to its

. connection with the East River opposite 26" Street in Manhattan. It has five tributaries: Dutch

'"N.Y. City Dep’t of.City Planning, Zonmg Map §§ 8d, 9b 12¢, 13a 13c available at

Kills, Maspeth Creek, Whale Creek, East Branch, and English Kills. The Creek serves as part of .

the border between Brooklyn and Queens as it meanders through the neighborhoods of
Creenpoint, Williamsburg, Bushwick, Long Island City, and Maspeth. The area surrounding the
Creek is largely zoned for industrial use with the exception of certain sections around the mouth -

of the Creek 10

Before European settlement in the New York Harbor area, Newtown Creek was a shallow
stream with numerous side channels and tidal fnarshes.'! Its natural depth ranged from'12.5 feet
at the mouth to six feet in English Kills."* In 1638, Dutch Covernor Wlllem Kleft purchased
much of the land along the Creek from the Maspetches Indian tribe.”> This land was used for
farmlng and agrrculture until industrial development began in the mid- n1neteenth century.'*

During the period of European settlement two towns formed on e1ther side of the Creek:
Bushwick to the south and Newtown to the north. When the British Crown issued official '

charters to both municipalities, it did not grant title to land beneath the waters of Newtown -
- Creek. As aresult, following American independence from Creat Bntaln title to that property
- devolved from the Crown to the State of New York. Today, the majority of the creck-bed is

owned by the State of New York, although small portions are owned by the Federal govemment,
the City, and private 1nd1v1duals A summary of the Creek’s ownershlp is attached as
Appendix C. ' '

http://www.nvc.gov/html/dep/html/zone/zonedex.shtml (2009); see also Lindsay K. Campbell, New York Ctty s -

'Forgotten Industrial Waterway: Assessment, Goals, and Indicators for Long-Term Sustainability of the Newtown -

Creek, presented at the United Nations 15th Comm’n on Sustainable Dev’t (May 2, 2007), 3, 18.

""" Anchor Environmental, L.L.C., Draft Remedial Investigation Report, Operable Unit 6, Laurel Hill Site,-Maspeth; -

New York, prepared for Phelps Dodge Ref: Corp. (May 2007) 12

© "12U.S. War Dep’t., ANNUAL REPORT OF THE CHIEF ENGINEERS UNITED STATES ARMY TO THE SECRETARY OF

WAR, FOR THE YEAR 1884 at 765.

BEE. L1pp1ncott NEWIOWN CREEK, Soundtng a Death Knell for a Long- Forsaken Waterway, N.Y. TlMES Feb.
10, 2002. : 7

" Anchor Environmental, L L.C. Draft Remedial Investigation Report Operable Unit 6, Laurel Hill Stte Maspeth

. New York, prepared for Phelps Dodge Ref Corp. (May 2007), 12.

1 See Memorandum from Lisa Bova-Hiatt, Deputy Chief; Tax & Bankruptcy Litig. Div., N Y. City Law Dep t., to
Cas Holloway and Johanna Greenbaum, Ofc. of N. Y City Deputy Mayor for Operatlons 0wnersh1p of Newtown

‘Creek (Oct. 20, 2009)

-



A.' Industrial Historv . :

~ Rapid industrial growth around Newtown Creek began in 1854, with the founding of the
New York Kerosene Company.'® Soon Newtown Creek was home to glue factories, smelting
plants, fat-rendering plants, kerosene refineries, chemical production plants', sugar refineries,
brick production facilities, lumber yards and coal yards, all of which disposed of industrial
waste directly into the Creek’s waters ” During these years many sewers were constructed prior
to the boroughs of Brooklyn and Queens being consolidated into New York City, which occurred
~in 1898. At the time, these combined sewers were “consideted state-of-the-art pollutron
control.”'® Brooklyn’s sewer system had over 500 miles of sewer 11nes by 1895, 1% and by 1910

. there were sewer lines in the towns of Long Island City, Flushing, College Point, and
Whitestone.”® The sewer construction, here and in many cities throughout the country, was a
direct response to the publrc health threat posed by ep1dem1c diseases, largely attnbuted to land-
 based sewage d1sposal 20

~ The first oil reﬁnenes along the Creek began operations in 1866 Many did not have
systems to prevent spillage, which would result i in direct discharge or seep into Newtown N
Creek Oil refining along Newtown Creek grew rap1dly, with over 50 refineries operating '
along its banks by 1870. By the end of the 19" century, the salt marshes along the Creek were
filled by wastes and other 1ndustr1al d1scharges The impact of manufactunng and refining
waste was documented in a 1894 New York State Department of Health report, which cited the
d1scharge of refuse products from oil works asa major contributor to the publrc health

nui sance 3

16 Anchor EnV1ronmenta1 L.L.C. Draft Remedzal Investigation Report, Operable Unit 6 Laurel Hill Szte Maspeth
New York, prepared for Phelps Dodge Ref Corp. (May 2007), 12. _ . ‘.

7 Lindsay K. Campbell, New York City’s Forgotten Industrial Waterway Assessment Goals; and Indicators for
Long-Term Sustainability of the Newtown Creek, presented at the United Nations 15th Comm n on Sustainable
Development (May 2, 2007), 12. -

'8 James P. Heaney et al., Collection Systems, Chapter Six, in JAMES P. HEANEY ET AL., INNOVATIVE URBAN
WET-WEATHER FLOW MANAGEMENT SYSTEMS, avatlable ai . . S o
http://www.epa.gov/nrmrl/pubs/600r99029/600R99029prelim.pdf (1999) 3 ‘ ‘

' BROOKLYN WATER SUPPLY; Commissioner White Completes His Annual Report, 1ncrease in Consumptzon
over 1894, Despite Light Raznfall There Has Been Abundance for All Requzrements - Improved Financial
Showing, N.Y. TIMES, Dec. 14, 1895, at 10. :

20 CIVIC NEEDS OF NEW,YORK'S BIGGEST BOROUGH, You Could Put Three Bostons in Queens or One :
Boston and a Brooklyn, or Most of Philadelphia, N.Y. TlMl;.S Sept. 4 1910, at A9. :

2l Sam Solomon, Sanitation named modern medzcznes greatest mzlestone NAT L REV OF MEDlClNE (Feb 15 )
©2007). : o : , : T
%2 Kadierine Hill, Greenpoznt Oil Spill, in ENCYCLOPEDIA OF EARTH avazlable at
http://www.eoearth.org/article/Greenpoint_Oil_Spill (Cutler J. Cleveland ed., last updated Dec. 14, 2009). -

2 U.S. Envtl. Prot. Agency, Newtown Creek/Greenpoznt Oil Spill-Study, Brooklyn, New York (Sept. 12, 2007) 2.

% THE NUISANCES MUST. GO, Gov. Flower says that Newtown Creek Must Be Purified, E[VE FACT ORIES




In 1896 Congress passed the Rivers and Harbors Act wh1ch mandated the widening
and deepening of the Creek. Eventually the United States Army Corps of Engineers (“Corps”)
established a 125-foot-wide, 18-foot-deep navigation channel that provided larger boats and
barges with access to the many manufacturing operations lining both sides of the Greek. 27 This
spurred further growth of Newtown Greek as a major thoroughfare In 1926 Newtown Creek ~
carried one-third as much tonnage as the entire Mississippi River.? Ih the first three decades of
‘the 20™ century, the Federal Govemment spent over $1 mnillion in improvements to Newtown
Creek to aid commerce;”® and additional dredging projects within portion of the Creek were
performed by the Corps 30 times from 1929 to 1974 to maintain it as a nav1gat10n channel
‘Dredging depths ranged between 15 feet and 23 feet.”® As industry and transportation changed,
‘the Greek still remained a major 1ndustr1al waterway through the mid-20™ Century. -In the 1950s }
' 0il was still one of the dominant commod1t1es being transported on the Greek.>' .

There are five companies, 1dent1ﬁed in a 2007 notice of 1ntent to sue sent by New York
State Attomey General Andrew Cuomo, whose corporate genealogies connect them to many of
Newtown Creek’s heaviest industrial polluters of the 19" and early 20 -centuries: ExxonMob11
BP (formerly known as British Petroleum), Chevron Phelps Dodge, and National Grid.** In his -
letter to them, which is attached as Appendix D, Attomey General Cuomo noted that these
companies “creat(ed) an imminent and substantial endangerment to health and the env1ronment

'

ORDERED CLOSED; Private Business Not 10 Be Allowed to Jeopdr'dtz’e"the Health of Brooklyn and Long Island
City; N.Y. TIMES, Dec. 12, 1894, at 16 (summarizing report by the New York State Board of Health’s Commlttee on
Offensive Trades and Effluvium Nuisances). . '

%% Rivers and Harbors Appropriation Act, 33 U.S.C. §§ 401-416 (1899)
26 5. REP. NO. 1020, at 55 (1917). : : . : N

7 Anchor Environmental, L.L.C. Draft Remedial Investtgatton Report Operable Unit 6, Laurel Hill Stte Maspeth
New York, prepared for Phelps Dodge Ref Corp (May 2007), 13. '

8 F.D. McMullen, Up turbid and congested Newtown Creek, N Y. TIMES, Feh: 3; 1929.

- Praises Development of Newtown Creek; Port Authortty Calls 31,048,653 Federal Outlays Jfor It in Thirty’ Years
Good.Investment, N.Y. TIMES, May 22, 1932, at N6. . :

3% E-mail with attachments from Joseph Olha, Army Corps of Eng 18, tO Holly Hester—Rellly, Pro_lect Manager, N.Y.
City Ofc. of Envtl. Remediation (“OER”) (Corps Dredgmg Records Oct. 27, 2009), copy on ﬁle with OER.

R P. Shepard Ugly ducklmgs ply backwaters, N.Y. TIMES, Nov 6, 1952. o

% ExxonMobll s predécessor companies include Standard Oil Company, Standard Oil Trust and the Mobil Oil
Corporation. Phelps Dodge’s predecessor companies include Laurel Hill Chemical Works and the Nichols Copper
Company. Chevron’s predecessor companies include Paragon Oil Company and Texaco Inc. National Grid’s
- predecessor comnpanies include the Brooklyn Union Gas Company and KeySpan, while Amoco is one of BP’s.
predecessor compames See, e.g., Eric V. Thompson, Petroleurn Archives Project, Univ. of Va., 4 Brief History of
Major Oil Companies 'in the Gulf Regton http://www.virginia. edu/igpr/APAG/apagoilhistorv.html (last visited Dec. _
5, 2009) ALFRED DUPONT CHANDLER, SCALE AND SCOPE: THE DYNAMICS OF INDUSTRIAL CAPITALISM (1990) 125 v
Brooklyn Union to Become a KeySpan Company, BUSINESS WIRE (Sept. 29,'1997), available at ,
http://www.highbeam.com/doc/1G1-19792561.html ; National Grid, National Grid to Acquire KeySpan in. 87.3
- Billion Cash Transaction, available at ~gp [[www. natlonalgrldus com/aboutus/a3-1, news2. asp”document*1371
: (Feb 27,2006). - - : :

!
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.in; Newtown Creek and portions of the adjacent shorel1ne = ExxonMob1l BP, and Chevron all
own or owned facilities that were used at one point for-bulk oil storage and reﬁn1ng, while
Phelps Dodge.and National Gr1d own or owned fac1l1t1es that processed copper and produced
manufactured gas, respect1vely

‘Standard Oil, a predecessor to’ ExxonMob1l began operat1ons along the Creek i
Since the early"1900s; the Standard Oil Company 8 stored petroleum on its properties in addition
to its ongoing refining processes These sites were located at the Brooklyn Tetminal in
_ Greenpoint, Brooklyn In the 1950s, an explosion at the Brooklyn Terminal site resulted in a
~slow leakage of petroleum from storage tanks into the ground.*® This spill went undetected until

1978 when the Coast Guard observed a large oil slick on the surface of Newtown Greek. An

-investigation revealed a 17-to-30 million gallon oil spill, the largest ever recorded in North
" America, underneath the nei ighborhood of Greenpoint, Brooklyn

In 1990 Mobil signed a consent decree with New York State, mandat1ng the cleanup of
the o1l sp1ll Since then, ExxonMob1l has used dual pump recovery wells to capture around-9.3
million gallons of petroleum product.*’ Despite this initial progress, the consent decree is limited
in its effectiveness. The agreement between the State and ExxonMobil only covers the
remediation of soils in and around the immediate spill area; it does not require the remediation of
actual Creek waters and sediments, both of which were affected by the spill:*? ExxonMobil’s
limited source collection efforts have riot addressed the fundamental problem — long dormant
- pollutants lining the bottom of the Creek. For instance, recent remedial investigations of
. Newtown Greek have shown sediment concentrat1ons of total petroleum hydrocarbons to exceed

10% of sample we1ght by mass. 3 ‘ ‘ ‘ B . o

% Seé Appendix D. . | o

. '34Seezd 3-6.

% Anchor Envirommental, L.L.C., Draft Remedial Investzgatzon Report, Operable Unit 6, Laurel Hill Szte Maspeth, -
New York, prepared for Phelps Dodge Refi Corp. (May 2007), 14 ' . e

%1191 1, the Standard Oil Trust dissolved and the Standard Oil Company assumed sole ownersh1p The Standard
Oil Company of: New York later became Mobil Oil Corporation, which finally became today’s ExxonMobil
Corporation. Refining operations at the Brooklyn Terminal ceased in 1966 and the site was converted into a storage
 facility for large quantities of petroleum until 1993. See U.S. Envtl. Prot. Agency, Newtown Creek/Greenpomt oil
szll Study, Brooklyn, New York (Sept: 12; 2007),_2 3.

37 See Appendix D. - S : -

* Nicholas Confessore,;New York Moves Toward Suit Overa 50-Year-0ld.Oil Spill; N.Y. TIMES, Feb‘. 9,2007.
* U.S. Envd. Prot. Agency, Newtown Creek/Greenpoint Oil Spill Study, Brooklyn, New York (Sep't. 12,2007) 2;3.
0 Thomas J. Lueck, Congress Members Seek Action on Newtown Creek, N.Y. TIMES, Oct. 17, 2006.

“'N.Y. State Dep’t of Envtl. Cons. and N.Y. State Dep t of; Health, Fact Sheet Proyect Update Greenpomt
Petroleum Remediation Project 2 (Sept: 2007) .

° Nicholas Confessore, New York Moves Toward Suit Over a 50—Year—01d Oil szll N.Y. TIMES, Feb. 9, 2007

~ ¥ Anchor Environmental, L.L.C., Draft Remedzal Investigation Report Operable Umt 6, Laurel Hill Site, Maspeth,
New York, prepared for Phelps Dodge Ref Corp. (May 2007).
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Ohevron currently owns a petroleum storage facility in Creenpoint, Brooklyn. Both -
Chevron and its predecessor companies have. d1sposed of petroleum waste products into the soil
adjacent to the Creek._BP owns the BP Amoco Bulk Storage Facility in'Creenpoint, Brooklyn
It too, has d1scharged and spilled petroleum and petroleum -based waste products 1nto the

' surround1ng soil and groundwater

In 1866, Laupél Hill Chemical WOIkS apredecessor to helps Dog ge was founded in

Laurel Hill, Queéns. “The company produced sulfuric, muriatic, and nitric acid as well as refined
! copper at its facility on the northem banks of Newtown Creek. There have been numerous
. hazardous waste disposals at Laurel Hill, 1nclud1ng large vats of sulfuric acid dumped directly -
into the waters of Newtown Creek.* Phelps Dodge, like many other companies on the Creek,
used its waste product to fill in marshland areas on its property. Hot slag, a byproduct of the
copper smelting process at Laurel Hill; was used to fill the swampy shores of the Creek and
create a stable foundation for fiture development. In the late 1890s, 130 tons of slag were
removed from Laurel Hill every day to be used as fill for the surrounding wetlands.*® "

‘In 1983, after 113 years of continuous operation, Phelps Dodge ceased all industrial

production on the property. In 1986, the company sold the Laurel Hill property to the United

States Postal Service (“USPS”) for $14.7 million. After the extent of the environmental damage '

to the site was revealed, the U.S. Attorney’s Office successfully sued Phelps Dodge on behalf of
the USPS for failing to cleanup numerous environmental hazards accumulated through years of
on-site waste disposal. Judge John Cleeson ordered a rescission of the purchase contract and
Phelps Dodge reacquired the Laurel Hill property b

In 1987 NYS DEC developed a remediation plan for the former copper smelt1ng fac1l1ty
Testing of s011\and groundwater on the property revealed high concentrations of heavy metals -

ané PCBs.* In}sponse to these tests, Phelps Dodge first razed all buildings on the Laurel Hill ~

. sit M3 0 2004 Phelps Dodge removed and d1sposed of 10 tons of mercury -

* contaminated soil and debr1s 16,104 tons of hazardous soil, and 20 gallons of mercury
contaminated llqu1ds As with ExxonMobil’s temediation project, cleanup act1v1t1es were
limited to company property. There was no remediation of Creek sediments.>® Subsequent
Remedial Investigations performed under the author1ty of NYS DEC by Phelps Dodge in
Newtown Creek i in 2004 and 2005 showed copper concentrations in sediment along the Phelps

’

¥ See Appendlx D.

, is " Curtis Cravens, COPPER ON THE CREEK: RECLAIMING AN INDUSTRIAL HISTORY (2000), 11.
% 1d,17. ‘

4 1d,6.

_ i ThlS term refers to polychlormated biphenyls, a type ofitoxic chemlcals used in many industrial processes.

* Anchor Environmental, L.L.C., Draft Remedial Investzgatzon Report Operable Unit 6 Laurel Hill Site; Maspeth

. New York, prepared for Phelps Dodge Ref: Corp (May 2007), 14.
*1d., 16-18.



Dodge bulkhead-lineas™ h1gh*as 30,300 parts per million (3%)
Th%ooklyn Union Gas"§ompany, a predecessor to NalmnalwgySpan built a

manufactured-gas-facility-along the Newtown Creek shoreline in 1927. Two years later the
company was shipping 400,000 tons of byproduct each year while storing coal-gasification waste’
tars on site. The Brooklyn Union Gas Company operated three manufactured gas plant facilities
(“MGPs”) along Newtown Creek: the Greenpornt Energy Center’the Equrty Works MPG site,

- and the Scholes Street Holder Station.>? Today, Naticnal Gr1d still operates a hquelied natural
gas plant at the Greenpornt Energy, Center. 53 From 2004 to 2005, KeySpan (: (now National ‘Grid)
completed an Interim Remedial Measure (“IRM”) in partnership with NYS DEG at the northeast
corner of the Greenpornt Energy Center. - The site was known to contain an underground coal tar
plume, arsenic, metals, PCBs, petroleum products VOCs and SVOCs. RN Under the IRM, 9,900

_ tons of hazardous soils were removed from the site.’ : :

!

B: Modem History v ‘ S _ . 3 N

' In 1967, the City built a new sewage treatment plant at I\lewtown ’C_reek vsthich
significantly improved water quality dy treating up to 310 million gallons (“MG”) of wastewater
per day.*® In 1998, the NYC DEP began upgrading the Newtown Creek Waste Water Treatment

Plant to comply with the Clean Water Act’s (“CWA”) Secondary Treatment Standards and ¢

‘treat up to 700 million gallons of wastewater per day during wet weather.>®. As part of the
- upgrade, NYC DEP also constructed e1ght egg- shaped digesters, each of which can process up'to

1.5 mrlhon gallons of wastewater sludge evéry day.>® In 2007, NYC DEP opened the Waterfront

sl Anchor Environmental, L. L. C Draft Remedial Investzgatzon Report, Operable Umt 6, Laurel Hill Szte Maspeth
New York, prepared for Phelps Dodge Ref Corp. (May 2007) Table I- 1 Appendrx L. -

.y 52 See Appendlx D: ‘ : L

53 Paulus, Sokolowski and Sartor Engmeermg, P.C. (“PS&SPC”), Fmal Interim Remedzal Measure (IRM)
* Completion’ Report for the Greenpoint Energy Center, Northedst Corner, Greenpomt Brooklyn New York, Site No

- V006312, prepared for KeySpan Corp. (June 2006), 6-7.

54 These terms refer to volatile- organic compounds and semi-volatile organic compounds

53 Paulus, Sokolowski and Sartor Engineering, P. C. (“PS&SPC”), Final Interim Remedial Measure (IRM)
Completzon Report for the Greenpoint Energy Center, Northeast Corner, Greenpomt Brooklyn New York, Szte No.
V006312, prepared for KeySpan Corp. (June 2006), 6-7. : .
% N.Y. CITY DEP’ T OF ENVTL. PROT., DRAFT W ATERBODY/WATERSHED FAClLlTY PLAN REPORT CiTY-WIDE
LONG TERM CSO CONTROL PLANNING PROJECT, NEWTOWN CREEK (June 2007)., 6; N.Y. City Dep’t of Envtl.
Prot., DEP Celebrates Lighting of Newtown Creek ‘Digester Eggs’ Landmark, available at '
http://www.nve.gov/html/dep/html/press_releases/08-14pr.shtml (June'3, 2008) 4-5.
33 U.S.C. §§ 1251-1387 (1972).

BNY. C1ty Dep’t of Envtl. Prot. and Greeley and Hansen, L.L.C. et al.,, NEWTOWN CREEK WATER POLLUTION
CONTROL PROJECT ENHANCED TRACK 3 FACILITY PLAN (Mar 2004). :

YNY. C1ty Dep t of Envtl. Prot., DEP Celebrates Lrghtmg of Newtown Creek ‘Digester Eggs Landmark

/
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Nature Walk at the Newtown Creek Plant allow1ng publlc access to the Creek for the first time
in.decades.

Today, almost all of the land borderlng Newtown Creek.is zoned for heavy 1ndustr1al
use and lies within one of three City-designated Industrial Business Zones.* Newtown _
- Creek still hosts important commercial traffic, with.over 1,000,000 tons of goods transported
along the Creek during 2007 in over 2,500 vessel t‘rips.62 Approximately 1,500 businesses are .
located within one quarter mile of the Creek63 including a cement plant, a scrap yard, a beverage
distributor a construction supply company, a biodiesel fuel manufacturer and a recycling plant. 64

Two recent City rezoning projects seek to transform the area around the mouth of

. Newtown Creek. The Hunter’s Point South. redevelopment plan will build middle-income-
housing on 30 acres of Queens waterfront property along the East River on the north side of
the Creek. 5 The Creenpoint- -Williamsburg rezon1ng calls for the creation of over 50 acres:
‘of open space as well as 10,000 new housing units on or near waterfront property in
northwest Brooklyn.®® Both projects will increase public access to the waterfront and
prov1de commun1t1es with much needed affordable hous1ng and open space

{

avazlable at http: //www nive. gov/html/dep/html/press releases/08 14pr.shtml (June 3, 2008) 4-5.

ON.Y. City Dep’t of Envtl. Prot., DEP Celebrates Lighting of Newtown Creek Drgester Eggs’ Landmark
avazlable at http://www. nve. gov/html/dep/html/press releases/08 14pr.shtml (June 3,2008) 4-5.

CINLY. City Dep t of Clty Planning, Zoning, avazlable at ttp //www nyc. gov/html/dcp/html/subcats/zonmg shtml
(last visited Oct. 30, 2009)

%2 U.S. Army Corps of Eng’rs, Waterborne Commerce of the Umted States: Part 1 — Atlantic Coast, avazlable at
) http //www.iwr.usace.army. m1l/ndc/wcsc/webpub/webpubpart—l htm (last visited Dec. 16, 2009).

8 Statistics compiled by N.Y. State Dep't of Labor based on Quarterly Census of Employment and Wages onfile -
wrth N.Y. City Econ. Dev't Corp. , C

. % Brian Zumhagen, Biofuel Facility Coming to Newtown Creek in Greenpoznt WNYC avazlable at
“http://www.wnye.org/news/articles/ 145391 (Dec. 2, 2009); Ray Rivera, Biodiesel Makers See Opportunity as New

* York Seeks Greener Future, N.Y. TIMES, May 28, 2007; Jim O’ Grady, NEW,YORK WATERWAYS; sze on
Newtown Creek? It Isn't Quite That Awful, N.Y. TIMES, Feh 15, 2004. :

®NY. City Econ. Dev’t Corp., Current PrOJects Hunter’s Point South, available at
http {Iwww. nVcedc com/ProrectsOpportunmes/CurrentProrects/Oueens/HuntersPomtSouth/Pages/HuntersPomtSout
h.aspx (last vrslted Dec. 5, 2009).

6NY. City Ofc of the Mayor, Mayor Michael R. Bloomberg Praises Passage of Greenpoznt— Wzllzamsburg
Rezoning and Reiterates Admzmstratzon s Commitment to Strengthemng Industry, Press Release 183-05 (May 11,
2005).




% See Appendix E.

L EPA’s Hazard Ranklng System Score for Newtown Creek and Scope of Creekwnde

Investlgatlon _ R \

A. | Hazard Ranking Score

“The City recognizes the preSence of contamination and fully supports an efficient,
thorough and prompt cleanup of the Creek to a standard that is, protective of human health and
the’ environment. The City, however, has concems about the methodology that EPA used to
generate the HRS score. After careful reyiew of the HRS Documentation Record prepared by

EPA, dated September 2009,% the City prepared a technical analysis, critiquing components of
the HRS score, which is attached as Appendix E. The analysis addresses EPA’s classification of
‘Newtown Creek as a “source” of contamination and notes that Creek sedlments contain
hazardous material resulting from both historical and ongoing inputs from numerous upland
sources, several of wh1ch have been identified and are currently being 1nvest1gated under NYS
DEC consent orders.®® The Creek should be considered the receptor or “sink” for contaminants
d1scharged from adjacent industrial properties tather than the original source of these '
contaminants. The City urges EPA to thoroughly investigate the origin of all sources both
~known and unknown along the entire length of the Creek. The appended analysis®® also
addresses data presented in the HRS and other existing Newtown Creek data, which indicates
that contaminants are not uniformly d1str1buted throughout the sediment in the Creek. As such,
further EPA 1nvest1gatlon is necessary to-identify the nature and extent of eontamination
throughout the length of the 3.8-mile waterway; to prevent a misrepresentation of the whole
Creek as containing uniform amounts of hazardous mater1als and to ass1st in 1dent1fy1ng
contnbutlng upland sources. <

-

{ .

% U.S. ENVTL. PROT. AGENCY, HRS DOCUMENTATION RECORD, NEWTOWN CREEK (Sept. 2009).

88 A February 8, 2007 letter from Andrew Cuomo, New York State Attomey General and Robert Emmet Heman, '
Assistant Attomey General, gave notice of the state’s intent to sue ExxonMobil Corporation, Chevron Corporatlon
- BP America, Inc., Phelps Dodge Corporation, and Keyspan Corporation, and seVveral of their corporate affiliates, fo‘r

" " one or more violations in Newtown Creek of the federal Resource Conservation and Recovery Act at42 US.C.

§ 6972(a)(1)(B) (1976) and/or the federal Water Pollution Control Act (Clean Water Act) at 33 U.S.C. § 1365 .
(1972). . See http; //www oag.state.nv.us/media_center/2007/feb/New%20Y ork%20- ..
%20RCRA%20Notice%200f %20Intent%20t0%20Sue.pdf The New York State Department of Env1ronmenta1
Conservation (NYS DEC) has also entered into consent orders with the noticed parties, including: Phelps Dodge
Refining Corporatlon Order on Consent (CSO Order), NYS DEC Case # W2-0188-8152(1999); Phelps Dodge
‘Refining Corporation, Order on Consent (CSO Order), NYS DEC Case # D2-0001-02-06 (2002); and ExxonMobil-
Corporation, Order on Consent (CSO Order), NYS DEC Case # D1-0001-02- 06 (2004) Copies and a complete list
of consent orders are on file with NYS DEC. )

)



B . Scop"e of Im}estigation’ Submitted to EPA m CfeekWide-Work Plan -

The City requests that EPA criﬁéally evaluate the March 2008 Creekwide Remedial
Investigation/Feasibility Study Work Plan for NeWtown Creek submitted to EPA by the -
Newtown Creek Croup to ensure that the Remedial Investigation and subsequent work are
performed to fully remediate the Creek and protect the surrounding community. Attached, as
Appendix B, is the City’s preliminary technical assessment of the Creekwide Remedial

"Investigation/Feasibility Study Work Plan. In summary, the City’s review concludes that there-
are serious deficiencies in the Work Plan, including: 1) insufficient scope of proposed field work
and research to produce adequate data to support-a proper Feasibility Study, Record of Decision
and Remedial Action that would be protective of human health and the environment; 2)
improperly designed Remedial Investigation elements that are insufficient to provide data or
information to support the goals of the Remedial Investigation or Feasibility Study »
(including artifacts of the Work' Plan originally submitted to NYS DEC, which had a short-term
focus for deliverables and was not conceived or intended to satisfy the Superfind process) and
3) an maccurate and incomplete Conceptual Site Model that fails to recognize numerous
historical mdustnal sources of contamination or incorporate lnformatlve and 1llum1natmg
exlstmg environmental data for Newtown Creek.

13



IIL. Projects and Initiatives Potentially Impacted by a Superfund Designation -

A.” NYC DEP Capital Work and Water Qualitv Improvement Projects

In accordance with'the CWA and the EPA’s"Combined .Sewer Overflow (“CSO”) Policy,

. NYC DEP has committed to undertake a number of projects in Newtown Creek to reduce CSOs

capture floatables, increase d1ssolved oxygen (“DO”) levels and perform dredglng These
projects will improve water quahty, mitigate seasonal odors, and improve qua11ty of life in
surrounding neighborhoods: They will also enable the creation-of expanded open space, access
to the waterfront, and new market-rate and affordable housing in Creenpomt Brooklyn.
Approximately 330,000 people live within the 7,441 acre (11:6 mi 2 Newtown Creek watershed
~ area, 83 percent of whom are served by the combined sewer systems that flow to either to the

Bowery Bay. or Newtown Creek Waste Water Treatment Plants (“WWTPs” also known as Water

Pollution Control Plants or “WPCPs”). " 70 . Although the system can handle flows in dry weather :
wet weather can cause CSO d1scharge into Newtown Creek Ex1st1ng and planned improvements
will direct hundreds of millions of dollars towards CSO abatement and rehabilitation of the

Creek. During the plannmg process for the CSO program and capital improvements, NYC DEP

has consistently reached out to and received strong support from the community and elected

: ofﬁcials.71 The City is concerned that a final listing on the NPL could have negative impacts on
various improvement projects already planned and budgeted for Newtown Creek and could
create a conflict between the City’s existing obligations, part1cu1ar1y with regard to CSO
'abatement and new mandates or constraints 1mposed pursuant to placement on the NPL.”

i

[}

1. Combmed Sewer Overflow Abatement Work

Pursuant to the NYS DEC CSO Consent Order, NYS DEC Case # C0O2-20000107- 8,
NYC DEP is requ1red to undertake specific measures to 1mprove water quality in Newtown
' Creek . The proposed plan provides for floatables control, bending weirs, a Dutch Kills relief
sewer’ and environmental dredging of nearly 170,000 cubic yards of material in Maspeth Creek,

N.Y. CITy DEP’T OF ENVTL. PROT., DRAFT WATERBODY/W ATERSHED FACILITY PLAN REPORT, ClTY-WlDE
LONG TERM CSO CONTROL PLANNING PROJECT NEWTOWN CREEK. (June 2007).

7' Public- meetmgs were held on October 25, 2006 December 13, 2006; March 21, 2007 and May 23, 2007

7 The City notes that the possible conflict between EPA’s'management of Newtown Creek as an NPL-listed site and
‘the CSO abatement work previously tlandated .in consent orders implicates the spirit if not the letter of Executive
Order 12866. See 58 Fed. Reg. 51735, 51739 (OcL 4, 1993).

n NYC DEP’s proposed modifications to die CSO Consent Order remain under NYS DEC review. N.Y. ClTY
DEP’T OF ENVTL. PROT. (“NYCDEP”), DRAFT WATERBODY/WATERSHED FACILITY PLAN REPORT, CITY-WIDE
LONG TERM CSO CONTROL PLANNING PROJECT, NEWTOWN CREEK (June 2007); HydroQual Environmental
Engineers and Scientists, P.C.'and NYCDEP, Technical Justification for Consent Order Modification Request (Apr.
8, 2009) (on file with NYCDEP) . . y :

" MNY.City DEP T OF ENVTL. PROT. (“NYC DEP”), DRAFT WATERBODY/WATERSHED FACILITY PLAN
"~ REPORT, ClTY WlDE LONG TERM CSO CONTROL PLANNING PROJECT NEWTOWN CREEK (June 2007)

14
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East Branch and English K111s The p1anned CSO work will reduce CSOs 1nto Newtown Creek -
by an estimated 235 MG/year, and into the East River by 90 MG/year, for a total reduction of -
325 MG/year.”® Collectively, the proposed CSO work is anticipated to-attain Class SD DO >3
mg/L, reduce floatable debris from CSOs, decrease pathogen concentrations, greatly improve the
benthic habitat at the head end of the tributaries, reduce seasonal odors, and i improve the quality -
of life for nearby residents and businesses. The Gity has p1anned a $60- million relief sewer and
regulator modifications at Dutch Kills, and an additional expend1ture of $60 million for bend1ng
weirs and floatable controls. This is in addrtron to the $164 million worth of projects that could
be affected by a final listing to the NPL. In'total, the planned CSO work will cost approxrmately
-$280 mllhon and is currently funded in New York City’s cap1ta1 budget.

NYC DEP has started 1mp1ement1ng elements of the planned CSO work, and has already
observed the positive effects of the improvements. NYC DEP’s aeration facility 1n_Upper
English Kills, which cost $15.7 million, was placed into operation on December 31, 2008 and
~.was fully activated on June 25, 2009. Since the start of operation, the facility has resulted in
s1gn1ﬁcant increases in DO levels from 0 mg/L to above 3 mg/L within the Kills. NYC DEP
continues to mon1tor improvements in water quahty

2 Capital Improvemem‘ PrOJects East szer Slua’ge Dock Relocaz‘zon L

-. Additional cap1ta1 improvement upgrades' to the Newtown Creek WWTP 1nc1ude
construction to relocate existing sludge facilities from the East River to Newtown Greek, to .
enable development of affordable housing and enlargement of a waterfront park within the area
- currently occupied by the ex1st1ng fac111t1es as shown in Frgure 1 (page 17) Components of this

work include: ' Con :

(a) Gonstruction of new permanent s1udge docks w1th1n Newtown and Whale Creeks and
" anew s1udge storage tank at Whale Creek; _

(b) Demolition of the exi_sting East River sludge dock and associated sludge storage tank;
and, ' - '

HydroQual Environmental Engineers and Scientists, P.C. and NYC DEP, Technical Justification for Consent Order
Modification Request (Apr. 8, 2009) (on file with NYC DEP). The niew interceptor/relief sewer in Dutch Kills will
convey more flow to NYC DEP’s Bowery Bay Water Polhition Control Plant. The floatable coritrols and bending '
weirs at key regulators/outfalls will reduce floatables discharges and convey more wet weather flow to the Newtown
Creek WWTP. These elements have an estimated constructlon cost of about $120 million.

> Memorandum from Carol E. Fenves, Chief Contractlng Officer, N.Y. City Dep’t of Envti. Prot (“NYC DEP”) to
Vincent Sapienza, Deputy Comm’r, NYC DEP, et al., (Sept. 21, 2009) (on file with NYC DEP); NYC DEP, DRAFT
WATERBODY/W ATERSHED FACILITY PLAN REPORT, CITY=-WIDE LONG TERM CSO CONTROL' PLANNING

. PROJECT, NEWTOWN CREEK (June 2007). Environmental dredging design work is projected to take place between
August 2011 and December 2015. The actual dredging work is anticipated to commence in April 2017 and be
completed by April 2019. NYC DEP currently estimates that upwards of 170,000 cubic yards of material will be
dredged and capped with two feet of clean fill. The prehmmary estimated cost of this prOJect is approxrmately $70
million. \ :

*rd
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‘\ .
(c) Navigational dredging to ensure that newly acquired motorized sludge vessels can
access the newly constructed Whale Creek sludge dock.

- To support the proposed navigational dredglng, NYC DEP commissioned a Sedlment
Sampling and Analysis Plan (“SSAP”). The SSAP provides the basis of analysis for City
Environmental Quality Review (“CEQR”), satisﬁes permitting criteria, determines maintenance
(vs. remed1atlon) dredging, develops sediment test1ng cons1stent with NYS DEC and NJ DEP
. regulatory requirements, provides a baseline for in-water management during dredging;
operations, and generates data on dredged material management for upland treatment and/or-
disposal considerations. Sampling under the SSAP was performed in March 2009. The SSAP
sampling results were delivered to NYS DEC and the Corps in August 2009 and diSCussed ina
meeting with NYS DEC and the Corps on August 12, 2009. It was determined that none of the
potential. sediment composites exceed the Toxicity Characterlstlc Leaching Procedure (“TCLP”)
or Resource Conservation and Recovery Act (“RCRA”) criteria. Therefore, the proposed
dredged material can be characterized as “non-hazardous waste” for disposal purposes. 7 On’
 December 2, 2009, NYC DEP submitted a Joint Application for the dredging operatlon
'accompanled by the SSAP Report and its ﬁndlngs to NYS DEC and the Corps. '

Navigational dredg1ng is scheduled to commence staging activities in 2011 w1th actual
‘dredging starting in July 2012 and ending in December 2012, at a projected cost of $32 million.
* Navigational dredging will consist of dredging approx1mately 22,000-30,000 cubic, yards of
~ material from both Newtown and Whale Creeks.” Assuming that the dredging proceeds,
construction of: the new dock at Whale Creek and demolition ofithe existing East River dock is
scheduled to commence in September 2011, and conclude in November 2013, at a'projected cost.
of $66 million. Demolition of the existing facilities will ‘enable that property to be used for the "
development of affordable hous1ng, open space, and 1mproved access to the East River. Local
elected officials and affordable housing proponents have advocated for this work to begin as .
quickly as poss1ble, and have expressed their strong support for this planned end-use.

{

" HydroQual Envirorunental Engineers and Scientists, P.C., and N.Y. City Dep t of Envtl. Prot., Water and
Sediment Quality Field Samplmg and Analysis Flan, Engllsh Kills Phase I Aeration Fa0111ty Pilot Study (December
2008).

8 Greeley and Hansen, LLC. et al., and N.Y. City Dep t of Envtl. Prot., Joint Appllcatlon United States Army
Corps of Engineers, New York State Department of Envlronmental Conservatlon, Newtown Creek Water Pollution -
Control Plant Maintenance Dredging of Newtown Creek and Whale Creek Canal (December 2009). The dredging

_ will target depths of about 18-19 feet in Newtown Creek and 20-21 feet in Whale Creek. -

\
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-~ 3. TheCity’s Concerns Regardzng the Proposed Lzstzng to' the NPL B T

The City is concemed that components of the planned CSO work and portions of the
planned capital improvement projects could glve rise to claims of liability under the.
Comprehensive Environmental Response, Compensation and Liability Act (“CERCLA”) The
~ City.and its contractors could potentially face liability for the movement of contaminated
sediments or the creation of new conditions that would need to be readdressed during Superfund
~ investigation or remedial activities. Regarding the planned CSO and water quality work, the
City is concemed that the constmction and operation of the in-stream aetation systems as well as
the proposed environmental dredging might have the potential to disturb or transport Creek
sediment or leach metals from the sediment into the water column If sediments become
suspended within the water column contam1nat10n may migrate to nearby locations w1th1n the
Creek’s tributaries. . ' '

‘ The courts have constmed CERCLA 11ab111ty liberally to achieve the statute s remedial
goals Under the statute, the re- release or disturbance of hazardous materials previously. )
produced by another party could be considered a basis for liability. The City is concemed that if -

the NYC DEP planned work causes the movement, dispersal or re-release of contaminants within

Newtown Creek or its tributaries, the City could be subject to a claim of CERCLA liability.
These issues need to be resolved before NYC DEP can proceed with the planned work on the
“current schedule. Regarding the capital improvements, the City is concemed that placement on
the NPL and associated activities would prevent NYC DEP from performing the navigational
dredglng in Newtown Creek and Whale Creek necessary for the new Newtown Creek WPCP
. sludge storage and docklng fac1l1t1es B S . '

N

-‘The C1ty has had several meetings with EPA’s Reglon 2 staff and rece1ved verbal
assurances that navigational dredging plans are generally acceptable and consistent with EPA’s
proposed nomination of Newtown Creek to the'NPL In addition, the City has requested that
EPA prov1de written assurance for the dredging and CSO proje ects so that the City can proceed
with necessary procurements without delay.

The C1ty is not only concemed about. potent1al liability or delay in work schedules, but
also that planned work may later be found to be inconsistent with -"or otherwise hinder; impede -
- or interfere with - the performance of requ1red remedial investigation or remedial actions in )
Newtown Creek. This could necessitate that work be halted or even reversed. For example:

,((a) Final listing on the NPL could impact the compatibility of the existing aeration *
- system that was placed online in June 2009, and the des1gn work associated with the

rema1n1ng phases of aeratlon

~

\
f

N
’

[ HydroQual' Environmental Engineers and Sérentlsts, P.C.and N.Y. City Dep t of Envtl. Prot. (“NYC DEP”),
Water and Sediment Quality Field Sampling and Analysis Plan, English Kills Phase I Aeration Facility Pilot Study
(December 2008). As part of the Phase 1 Aeration, NYC DEP developed plans to collect three years of sampling -
data in order to better understand risks associated with the aeration facilities; w1thout that dataset, it remains unclear
* how severe risks tmly are. Though the second phase of aeratlon has yet to be. de51gned NYC DEP platis to mstall

. the second phase in the base of the Creek ‘ :




(b) If EPA performs remedial dredging within the tributarie's after NYC DEP has
_installed additional permanent aeration facilities, EPA may require the removal of. -
those aeration facilities to complete its work. This effort would occur at a significant
 financial cost to the City, estimated to be $1 niillion per aeration system %0 as may
adversely impact aquatic life, wh1ch is expected to 1mprove in response to the h1gher
DO env1ronment and,

(c) Itis unclear whether the Creek would be 'open for transportatlon purposes during
1nvest1gatlon and remedial activities, wh1ch could have a major impact on the ability
ofithe new motorized sludge vessels to access the new sludge docks in Newtown

to “and Whale Creeks. ‘

W1thout adequate commitment from EPA, listing Newtown Creek on the NPL could
delay or halt planned improvements and result i in additional costs to the City. These are _
. undesirable impacts for any project, but part1cu1ar1y undes1rab1e in this context glven the current
economlc chmate. (

[N

8 N.Y. City Dep't of Envtl. Protection (NYC DEP), Engllsh‘Kills Removal and Reinstallation of Diffuser Piping
Cost Estimate (Dec. 22, 2009) (on file with NYC DEP). ‘ o
¥ The Newtown Creek sludge vessels will cost $84,226,780, and are currently expected to be funded entlrely by .

federal stimulus funding. The contract was awarded on November 13 » 2009 and will be registered with the New
York City Comptroller’s Office in the near future. Contract documentation is on file with NYC DEP.
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‘B.  New York City Initiatives and New Development
v As part of a City- w1de effort to reactivate the waterfront and create more affordable
housing and recreational open space for all New Yorkers the City has embarked upon two major
~ land use initiatives adjacent to Newtown Creek. These are the 2008 Hunter’s Point South Plan’
(“HPS”) and the 2005 Creenpoint-Williamsburg Land Use and Waterfront Plan (“CPW”). HPS
covers a 30 acre area adjacent to the north side of the mouth of Newtown Creek in Queens, and .
CPW covers 184 blocks along the East River and the south side of the Creek in Brooklyn as '
shown i in Figure 1 (page 17). Collect1vely, these initiatives will redevelop formerly industrial
and currently vacant or undemtilized waterfront parcels.along the East River and Newtown _
" Creek into new waterfront parks, open space networks, and medium and high-density residential
buildings, including affordable housirlg, community facilitiés and retail uses. Both of these
initiatives address issues of great concem to local communities and local elected officials, and
land use actions to realize both plans have been enacted by the New York City .Council. '

The City is concemed that cmcial components of both HPS and CPW may be delayed or

- deferred due to the proposed listing of Newtown Creek to the NPL, since many related activities

could be subject to EPA review and approval. Activities of potential interest to EPA that are

" necessary for the completion of these projects include; but are not limited to, disturbance of

sediment and water within the Creek, remed1atlon of Brownfields for use as redevelopment sites,

constmctlon along the HPS and CPW shorel1nes acquisition of private property to facilitate
open space development; creation of new access to the waterfront and new direct contact
locations to the Creek. The City will fully inform EPA of the ongoing and planned projectsin -
and around Newtown Creek so that the agency can engage with the City and the affected . _

- communities to move these community-supported projects forward. The City seeks early
direction from EPA on the nature and extent of its interest in these various act1v1t1es expedited
‘engagement by EPA for activities that may require EPA’s direct concnrrence or approval such

as activities that have the potent1al to, interfere with the Remedial Investigation or Remedial
Action, expedited review for projects that require EPA’s prior approval before other agencies can

. act, (e.g. permitting of regulated activities in and around the Creek), and expedited comment .

from EPA on’community safety and development-related issues and concems that may arise. A

~ description of requested engagement appears in Section IV infra.
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1 Hunter S Pomt South Plan

+

Hunter’s Point South will be constructed on approximately 30 acres of land bounded by

the East R1ver Newtown Creek, Second Street, and 50th Avenue. The site will consist of seven .
blocks,®’ anew publlc street network, a public. ferry- terminal, and 11 acres of public parks, 10
acres of which will be located along the Newtown and East River shorelines. The shoreline w1ll
be a mix of rip-rap and bulkhead and will be constructed i in accordance with NY'S DEC permits, -
which were issued in 2004. Approximately 3,000 middle-income hous1ng units and 2,000

market rate units will be developed with ground floor retail and community facility uses. This
effort is a critical component of the Mayor ] New Housing Marketplace plan, which is the largest
municipal affordable housing program in the nation and aims to create and preserve 165,000 -
units of affordable housing. 8 In addition, a 1 ,100-seat pubhc intermediate/high school will be
constructed in HPS. Hunter’s Point South is ‘estimated to create approx1mately 4,270 new jobs
from pr1vate construction-related expendltures and 290 new operations jobs.®’ In addition,a
7.5acre pr1vately -owned parcel adjacent to HPS was rezoned to permit residential development. "
~ This parcel is projected to contribute an additional 1,650 dwelling units and 2.4 acres of public-

82 The HPS plan grew out of a previous initiative known as Queens. West, which was approved in 1990 for 74 acres
of land along the East River, including the Hunter's Point South site: The general plan consisted of residential
neighborhoods in the northem and southem thirds of the site with a commercial core in the center. -By 2006, the
northem third of the site was nearing completlon while the center and southem sections of the site, totaling
approximately 30 acres, remained vacant or 31gn1ﬁcantly undemsed, leading the City to consider purchasing and
developing the property to help meet a growing demand for affordable housing. In October 2006, the City reached
an agreement with the two land owners, the Port,Authority of New York and New Jersey and New York State, to

" purchase the site and remove it from the Queens West project. A master plaiming effort was then initiated by the
City that included Hunter's Point community residents and businesses, local elected 0fﬁc1als and city-wide housing
and development groups, resultlng in a plan that was approved unanimously by the City Counc1l in November 2008.

. NY. City Ofc. of the Deputy Mayor for Econ. Dev’t,, Final Environmental Impact Statement for the Hunter s Point

South Rezoning and Related Actions, Chapter 1 (Sept. 12 2008), N.Y. Clty Counc1l Resolutions 1695, 1696, and
1697 (2008). ‘

8 Census data for the tract abutting the two northem blocks shows a median income of $66,106 with 8.33 percent of
households living below the poverty line. See N.Y. City Ofc. of the Deputy Mayor for Econ. Dev’t., Final
Envzronmental Impact Statement for the Hunter’s Point South Rezoning and Related Actions, Figure 3-3 (Sept 12,
2008).

- 8 «A ffordable housing” consists of ,dwelling and rooming unlts and eligible common areas that are ’or will be
restricted, pursuant to a regulatory agreement, to occupancy by low- income, moderate-income or middle-income
" households or supportive housing. See N.Y. City Zoning Resolution, § 23-911 (amended July 29, 2009)
(defining ' affordable housing" and applicable income categories). -
8 Jobs from constmction expendltures include both people who are dlrectly employed by on-site activities and off-
site jobs that result from the constmction act1V1ty (i.e., indirect and induced jobs). Constmction jobs are represented
in person-years of employment. (A persou-year represents one person working full time for one year.) Operatlons
jobs include only those directly employed on-site or by on-site businesses in full-time equivalents. These
employment estimates reflect only jobs that are expected to be new to New York City. The total number of _]ObS
assoc1ated with Hunter’s Point South is 11, 870 direct, indirect, and induced person-years from private constmction
act1v1ty and 475 direct on-site operations jobs.” Because the Hunter’s Point South redevelopment will displace some
-activity in other parts of the City, not all of these jobs are c0n31dered new. Documentatlon of _]Ob prOJectlons on file
witi1 N.Y. City Econ Dev't Corp. .
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open space. 86

This fall, schemat1c designs for public streets; parks, and 1nfrastructure were completed.
Iri October 2009, the Gity began construction-on the first phase of $175 million planned in

 infrastructure improvements. The first phase includes the utilities and roadways for 900 units of

~ housing (60% affordable), the school, and approximately five acres of waterfront open space.

Demolition of buildings on the first two development blocks and site preparatlon for public street

~ construction will begin in the first quarter of 2010. Communlty 1nvolvement in the park and.
street des1gn has been ongoing and productlve -

2. Greenpoint-Williamsburg Land Use and Waterfront Plan
- The Greenpoint- Wllhamsburg Land Use and Waterfront Plan formed the basis of a ' -
* rezoning enacted in 2005, covering 184 blocks in W1111amsburg and Greenpoint from the
Williamsburg Bridge to Manhattan Avenue,® > to facilitate the residential and mixed-use
' - redevelopment of a largely vacant and underutilized industrial area along the- East River and on
nearby upland blocks.*> On’ adoption of the rezoning, a number of commitments to create '
affordable housing and public open space were memorlallzed in a letter from the Mayor’s Office
~ to the Gity Council, which is attached as Appendix F.? -Over its entire ‘geographic reach, the -
- GPW plan is expected to produce approx1mately 10,000 units of hous1ng in the foreseeable
future®! including approx1mately 3,500 un1ts of affordable hous1ng ant1c1pated on an

Coa

BNY, C1ty Ofc. of the Deputy Mayor for Econ Dev’t., Final Envtronmental Impact Statement for the Hunter s
Point South Rezonzng and Related Actzons, Table 1-3 (Sept 12, 2008) :

- ¥ The Greenpoint- Williamsburg Plan is the culmination of efforts dating back to at least 1994, when the Plan for
‘the Brooklyn Waterfront, produced by the New York City Department of City Plarming, identified the potential for
residential redevelopment of sites along the East Riyer and the mouth of Newtown Creek. N. Y. City Dep’t of City
Plamming, Flan for the Brooklyn Waterfront (1994). Local elected officials and community members have also been
. heavily involved in plarming for the waterfront. In 2002, the Greenpoint and Williamsburg communities created the
~ Greenpoint and Wllllamsburg Waterfront 197-A plans, pursuant to Section 197-a of the New York City Charter »
Both of these Plans called for a comprehensive rezomng of the waterfront. Brooklyn Cmty. Bd. 1, Greenpoznt 197-
A Plan (2002); Brooklyn Cmty. Bd. 1, Wzllzamsburg Waterfront 197-A Plan (2002). Public outreach for tite .
Greenpomt-Wllllamsburg Plan began in 2002, and the Plan was approved by the New York City Councﬂ in May
2005. N.Y. City. Councﬂ Resoliitions 962, 963, 964, 965, 966 and 967 (2005) SR '

% The northem portlon of the rezoned area, Greenpomt is a mixed-use nelghborhood that is home to a diverse and
mixed-income population, including a large and longstanding Polish community and a smaller Latino community..
.In 2000, the median income of residents in the rezoned area near Newtown Creek was approximately $32,000 and
approxrmately 50% of the residents were foreign bom. N.Y: City Dep’t of City Planning, Brooklyn Community
District 1 Profile, Income and Education by Census Tract, 2000, and Age and Nativity by Census tract, 2000 (2008).

% See, . g., N.Y. City Dep’t of City Plarmmg, Proposed Greenpoznt- Williamsburg Land Use and Waterfront Plan,
available at http: //www nve. gov/html/dcp/html/ greenpomtw1ll/greenoverv1ew shtml (last visited Nov. 6, 2009)

% See Appendix F. : , ‘ N

' N.Y. City Dep’t of City Plaiming, F znal Environmental Impact Statement for the Greenpoint- Wzllzamsburg
' _Rezontng, App. G and App. J, (2005).

%2 See foomote 84 supra.

N
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A assemblage of private and City-owned sites along the waterfront and upland.” In conjunction
with the\N_YC Department of Parks and Recreation’s Creenpoint-Willviamsburg Open Space
Master Plan, the CPW plan calls for the creation of a continuous network of public open spaces
‘over two- miles of shoreline. ‘The space would consist of a 40 foot wide esplanade with larger
parks and public open spaces at periodic intervals, anchored by a new 27.8 acre City park at .
Bushw1ck Inlet along the East River. This park and open space network will total approx1mately
50 acres * The City has been worklng with a Community Advisory Board, made up of local -
residents and elected officials, to 1mplement these and other project-based commitments, such as
the pivotal plan to relocate the NYC DEP sludge hand11ng facilities (see supra Section 1LA. 2).
City Council members David Yassky of the 33 D1str1ct and Diana Reyna of the 34" District,

~*.who represent these areas, have been involved through the Community Adv1sory Boardin -

advancing specific project-based commitments made as part of the rezoning in 2005.

'As of June 2009, perm1ts for approximately 4,000 dwelllng units had been issued within
 the area rezoned under the plan Approximately 860 units of affordable- housing have been
“completed or are under construction pursuant to the Inclus1onary Housing program instituted

_ through the rezon1ng % The City has also approved special perm1ts and open space plans for the ,
155 West Street development, located along the East River between Huron and India Streets
The first public open space created in conjunction with private development under the plan
opened in early 2009 at North 5t Street in Williamsburg, and is currentiy in use by the public.
The first phase of the 27.8 acre Bushwick Inlet Park began construction in June 2009. The City
is identifying a site for the relocation of MTA Emergency Response operations, which are
currentiy based at 65.Commercial Street When these and other operations are relocated, this
area will become Box Street Park. % Once the NYC DEP East River sludge operations are
relocated to Whale Creek, a portion of that site w1ll be transferred to NYC DPR, in order to
expand the current landlocked Newtown Creek Barge Park Playground and create a new .
waterfront amenity. Approx1mately one-quarter mile firther south along the East R1ver from

e See Appendrx F.

_94 N.Y. City Dep’t of City Planning (NYC DCP) Greenpoint- Wzllzamsburg Rezoning, presentatron grven to City

Planning Comm’n of the City of N.Y. on May:11, 2005, slides on file with NYC DCP; NYC DCP Greenpomt—
Wzllzamsburg Waterﬁront Zoning, Public Access Requirements, available at . - .
http: //www nve.gov/html/dep/html/ greenpomtwrll/ greenwateraccessplan shtml (last visited Dec. 21, 2009)

% Memorandum from Steven Lenard, N. Y. Crty Dep’t of Crty Planning, to Howard Slatkin and Pumima Kapur
N.Y. City Dep’t of City Planning, Annual Report on Housmg Productzon m Greenpomt— w zllzamsburg Rezonmg

~ Area (June 16, 2009). - . o .

% N. Y. City Ofc. of the Deputy Mayor for Econ Dev’t, Greenpomt- Williamsburg Progress Briefing, presentatron

given to Greenpoint-Williamsburg Cmty. Advrsory Bd. onDec. 9, 2009 slldes on file with N Y City Ofc. of
Deputy Mayor for Econ. Dev’t. : .

7 City Planning Comm’n of the City of N.Y. Report C 090053 ZSK: In the Matter of An Applzcatzon Submitted by
145 West Street LLC (Mar. 2, 2009), avazlable at http; //www nyc. gov/html/dcp/pdf/cpc/OQ0053 pdf

‘98 N.Y. City Ofc. of the Deputy Mayor for Econ. Dev’ t, Greenpomt— Williamsburg Progress Briefing, presentatlon
given to Greenpoint-Williamsburg Cmty. Advisory Bd. (Sept. 10, 2009) slides on file with the N. Y. City Ofc. of
Deputy Mayor for Econ Dev’t.

(
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Newtown Creek the City plans to start construct1on of a new park at the WNYC Transmrtter Srte A
by the summer of 2010. Additionally, the CPW plan will open formerly closed: street ends at
Kent and J ava Streets along the East River south of Newtown Creek to increase publ1c -access to
thewater : S S L -

3. Features Potentiallyllvmpac\ted by a Listing on the NPL - R

(a) PrO_] ects that Involve Direct Creek Contact or D1scharge

I

- These City rezon1ng initiatives have provided a un1que opportun1ty to’ address the need .
for more parks and open space in the burgeoning communities around Newtown Creek, and to
create public access along reaches of the shoreline that have been closed throughout much of the

o C1ty s modern history. As such, public open space is planned for the entire shoreline along

Newtown Creek and the East River where development is anticipated. This will provide

" ‘opportunities for public recreation and enJoyment of the waterfront, increased access to the water

itself, and reconnect neighborhoods adj atent to the waterfront. Along the waterfront and within
one quarter mile of Newtown Creek, 19 acres of open space are planned along 1.4 miles of
shoreline.'? Open space will consist of a balance between active and passive recreational space

" in the form of new sports fields, playgrounds, lawn/gathering spaces, an esplanade along the

water’s edge, natural areas, restored habitat and other public amenities. To the extent feasible, '
access to the water consistent w1th the Creek’s water classification will be encouraged, and may
1nclude elements such as boat launches, get- -downs, and soft edges as well as bulkheads 101

t  On privately owned s1tes along the waterfront zon1ng requires that public open space be

~ built by private developers and ma1nta1ned for public use as a condition of development. 102 In

June 2009 ‘the C1ty acqu1red the land for HPS from the Port Authorlty for $100 m1ll1on 103 The

]

PN, Y. City Ofc. of the Deputy Mayor for Econ Dev't, Greehpoint— Wl’lliamsburg Progress Briefing, presentatlon

_given to Greenpoint-Williamsburg Cmty. Advisory Bd. on Dec. 9, 2009, slrdes on ﬁle with N.Y. Crty Ofc. of the

Deputy Mayor for Econ. Dev’t.. . .

1% Open space planned for HPS totals 11 acres (482 570 square feet) and 3,650 feet (0.69 mrles) of.accessible
shoreline. Open space plammed for GPW includes ten sitesitotaling 7.9 acres (343,033 square feet) and 3,996 feet
(0.76 miles) ofiaccessible shoreline. Steven Lenard, N.Y. City Dep’t ofi City Plarming, Project Note: Development
Projections for the, Greenpomt— Wzllzamsburg and Hunter’s Point South Rezoning’s (Nov. 26, 2009)

1°'N.Y. City Ofc. ofithe Deputy Mayor for Econ. Dev’t, Fmal Environmental Impact Statement for the Hunter s
Point South Rezoning and Related Actions,1-20 to 1- 22 (Sept. 12, 2008), available at ‘

" http://www.ci.nve.nv. us/html/oec/html/ceqr/08DME0060 FEIS.shtml ; N.Y. City Dep’t of Parks and Recreatlon,

Greenpoint- Wzlltamsburg Waterfront Open Space Master Plan (2008), avgilable at , :
http://www.nvcgovparks.org/web/download/download php?file=/sub_vour_park/greenpoint wrllramsburg Waterfro
nt/images/greenpoint williamsburg_waterfront_masterplan.pdf. While open space in GPW is subject to waterfront
zoning and will be influenced by NYC DPR’s master plan for the area, the precise elements of that open space have
not yet been determined because much ofithe open space in GPW will be created in conjunction with prlvate

_deVelopments that have not yet submrtted open space plans for City approval.
192 See, e.g., N.Y. City Zoning Resolutron, § 62-831 (2005). -

N

l°3See NY. C1ty Ofc ofithe Mayor, Mayor Bloomberg Announces Czty s $100 Mtllzon Acqutsztzon of the 30- Acre
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City plans on transferring the development sites to pr1vate ent1t1es for development pursuant to
the zoning, but will retain ownership of and constmct the'mapped streets and parkland. Most of
the land covered under the CPW plan is privately owned and will be developed by private
entities pursuant to zoning, which reflects the principles of the CPW plan. The zonlng
encourages and provides a mechanism for the transfer of that privately developed open space to

~ City ownership. Therefore, publlc open space cannot be built untrl these privately- owned sites

are developed.

The City has serrous concems about the potential impact that listing Newtown Creek on -
the NPL could have on HPS and CPW. The City’s redevelopment plans place a high priority on .
water-dependent uses in order to take full advantage of the unique recreational opportunities
along the waterfront. Those uses could be severely restricted, delayed or made more expensive
as a result of a listing on the NPL. F aced with the financial and legal uncertainty that can result

‘from the Creek being placed on the NPL, private: development of upland affordable and market-

rate housing, and the open space it will enable, may similarly be deferred or abandoned 104

i As mentroned the HPS and CPW plans include components that provide d1rect access to
or stmctures in and abutting Newtown Creek. For example, the HPS plan includes constmction

of a kayak and boat launch on the north shore of Newtown Creek.'®® On the south side of
Newtown Creek, two get-downs already exist, namely at the Newtown Creek Nature Walk near _

.' Whale Creek and at the Manhattan Avenue Street End Park. While development on parcels

along Newtown Creek that are part of the CPW plan has not yet been desrgned the City’s.

waterfront zoning and Open Space Master Plan for this area encourage direct access to the
106 . : - . :

- water . |

The City is encouraging a varlety of altemative tre'atrnents for the waterfront edge as part
of future development work in both HPS and CPW.. Along with the bulkhead walls that
currently exist, other engineered edges will include rip-rap and hybrid rip-rap constmctions,

~ combined with plantings, and other erosion control stmctures. Taking into account the physical

and natural character of the shoreline, step-down terraces or staggered walls and other identified
treatments, as well as tme soft edges comprised of restored natural areas, may be-implemented. -

- In addition, plans call for the restoration of natural wetlands at the southem end of the HPS site,

‘FHunter's Point South Parcel, Press Release 289-09 (June 25,2009).

os See, e.g., foomotes 112, Error! Bookmark not defined.3, Error! Bookrnark not defined. infra.

5 NY. VCity Econ. Dev't Corp. and ARUP/Thomas Balsley Assocs./W eiss/Manfredi Hunter's Point South
Waterfront Park: Schematic Deszgn presentatron given to Land Use Cmte., Queens Cmty. Bd. 2 on Nov. 19, 2009,

slides available at

http://www.nycedc.com/ProiectsQ ortumtres/CurrentProrects/ ueens/HuntersPomtSouth/Documents/Hunters-

" Point-South-Landuse-Committee-Nov-19-09. pdf

"% N.Y. City Dep’t of City Plaiming, Waterfronz Text Amendment, available at :
http://www.nyc.gov/html/dcp/html/waterfront/index.shtml (last visited Dec. 13, 2009); N.Y. City Dep’t of Parks and
Recreation, Greenpoint-Williamsburg Waterfront Open Space Master Plan (2008), available at

" http://www.nycgovparks.org/web/download/download.php?file=/sub_vour park/greenpoint williamsburg waterfro

nt/rmages/greenp int_williamsburg waterfront mastegglan pdf (last visited Dec 20, 2009)
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‘ located along Newtown Creek for a substantlal restoration in the conceptual plan for Bushwrck
Inlet located along the East River in CPW and for a relatively small wetland treatment at the
WNYC Transmitter Site among other locations in CPW. 107, L1st1ng the Creek would raise unique
issues for these activities and work proposed within or touching the Creek -

The City is concemed that EPA may restrict public access to the Creek in general
dismpting the two existing open space sites along the Creek that currently provide get-downs, as’
well as the City’s plans for additional open space featuring water-dependent recreational uses.

“EPA should inform the City and community early in the process — for example, before plans for
a boat launch proceed — whether lrstrng w1ll restrict water access s0.as to make such amenities
unusable. ’ ) - ,

| " The City is also concemed‘that the proposed listing will delay regulatory review and
permitting of water or sediment-based work. For example, work in or proximal to Newtown

Creek already requires permits from the NYS DEC and the Army Corps; this work will also -

require EPA approval. This additional layer ofiregulatory oversight could have significant
implications by adding new process or restr1ct1ons and associated delays ofischeduled pI‘O]eCt
milestones.- ‘ _ - \

The City’s plans also include new d1rect d1scharges into the Creek. Development of HPS
will require constmction ofia new stormwater outfall on 2" Street, which has already been
~ approved by the NYS DEC and the Army Corps.'® Similar work may also be required for sites
. within the CPW plan. In addition, current open space plans anticipate that overland flow ‘from
heavy rain events would be discharged directly into Newtown Creek. Th1s scenario is generally
acceptable to NYS DEC and NYC DEP. The groundbreakmg for this work occurred in October
2009.'%

(b) Upland PI‘O]eCtS that do not Involve Direct Creek Contact S

(i) Development of New Market Rate and Affordable Housmg, Schools and
Commercial Development s

Creating additional housing, particularly affordable housing is a major goal ofithe
Bloomberg Administration and both the HPS and CPW plans. The HPS and CPW plans include
- innovative zoning mechanisms to 1ncent1v1ze the development ofiaffordable housing on pr1vately :

: owned sites and coord1nated efforts to. develop affordable units on C1ty-owned sites. PrOJect1ons

<

T NY. C1ty Dep’t of Parks and Recreatlon, Greenpomt— Williamsburg Waterfront' Open Space Master Plan (2008), ;
available at . . .
http://www .nvcgovparks. org/web/download/download php"ﬁle—/sub vour park/greenpoint w1ll1amsburg waterfro -
‘nt/images/greenpoint wrllramsburg waterfront_masterplan.pdf (last visited Dec. 20, 2009), 5- 38--39. f

‘ 108 Permitting docunents on file w1th N.Y. C1ty Ofc. of the Deputy Mayor for Econ Dev’t.

109 See generally N.Y. City Ofc. of the Deputy Mayor for Econ. Dev’t, Fi mal Environmental Impact Statement for
the Hunter's Point South Rezoning and Related Actions, Chapters 11, 12, 13 (Sept: 12 2008) available at

. http://www.ci.nvc.ny. us/httnl/oec/html/ceqr/08DME006Q- FEIS. shtml . Additional documentation of work in

~ progress on file with Office of the Deputy Mayor for Economic Development.
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for HPS and CPW ant1c1pate that approx1mately 9,215 dwellrng un1ts will be created on sites

- within one quarter mile of Newtown Creek in the foreseeable future. Additional sites within
these areas where development is perm1tted under the rezonings have the potential to create
approximately 12,909 housing units. Approximately 3,102 of the dwelling units planned on
City-owned sites within a one quarter mile of the Creek will be affordable. "9 privately-owned
sites within a one quarter mile of Newtown Creek were prOJected to produce 843 affordable
dwelling un1ts n : :

Reallzatlon of these City goals will require both the creation of, and significant
improvements to, infrastmcture on both sides of the Creek. Among siich activities are $175
million of utility and street constmction in HPS including the demolition of pavements and
‘stmctures adjacent to the Creek, installation of separate stormwater sewer systems, and
constmction of new stormwater outfalls for CSO reduction. Similar work would be requ1red to
~ build out sites within the CPW plan, though plann1ng and designs for those sites have not yet
been prepared ' o ,

Whrle these planned developments do not involve d1rect contact with the Creek the C1ty
is concemed that listing on the NPL could deter economic investment in the vicinity of the
Creek. The City’s concerns are threefold The uncertainty and potential stigma caused by llstrng

‘a site on the NPL,'"? particularly a complex urban waterway, may discourage new economic
investment and development. The City is concemed that the acqu1s1tlon of public or pr1vate
ﬂnancrng required for the development of market-rate and affordable housing units will be
complicated by the proximity of the development sites toa proposed Superfund location.
Studies have repeatedly shown, and courts have repeatedly held, that the presence of a nearby
Superfund site decreases property values '3 This stlgma is not 11m1ted toa decllne in property

10 See footnote 844 supra. . A
n N.Y. City Dep’t of City Planning (“NYCDGP”), Final Environmental Impact Statement for the Greenpoint-
Williamsburg Rezoning App. G and App J, (Mar: 4, 2005); Steven Lenard, NYCDCP, Project Note: Unit Counts for
Hunter’s Point South Project (Nov. 6, 2009); Steven Lenard NYCDCP, Proyect Note, RE: Development Projections
for Greenpoint-Williamsburg Rezomng (Nov 6, 2009)

"2 See, e.g., Kent County Delaware Levy Ct.v.US EP.A.,963 F.2d 391 393 (D.C. Cir. 1992) (courts “must
remain aware that placement on the National Priorities List has serious consequences for a site's owner”); SCA
.Servs. of Indiana, Inc. v. Thomas, 634 F. Supp. 1355, 1364. (N. D. Ind. 1986) (stating that “designation of [a] parcel
_ as having a problem serious enough to warrant/E.P.A. and Superfund cleanup will mark that property as an .
uninarketable pariah for years to.come”); N.Y. State Bd. of Equalization and Assessment, Vol. 9: Opinions of
Counsel No. 58 (rev. Apr. 1992) (noting research mdrcatmg that propertles placed on the Superfund list “frequentiy
require cleanup costs far in excess of the fair market value of the same’ property without contamination” and were
accordingly found to be “unmarketable and, therefore, without value’ ); Lorraine Lewandrowski, Toxic Blackacre:
Appraisal Techniques & Current Trends in Valuation, 5 ALB. L.J. Sc1. & TECH. 55, 58-70 (1994) (discussing nature
and prevalence of Superfund stigma and its relationship to traditional inethods of real property appraisal). ‘
1B See, e.g., In re Cusiom Distrib. Servs 216 l§ R. 136, 158 (Bankr. D.N.J. 1997) (reducing property value by 20%
. “for the stigma of the status of the property as a Superfund Site”); Mead Corp. v. Browner, 100 F. 3d 152,153 (D.C.
Cir. 1996) (noting that the circuit has “clearly recogmzed the harmful effects of being linked to a site placed on the
NPL”); Kent Co. Delaware Levy Ct., supra; SCA Servs. of I Indzana supra; U.S. Envti. Prot. Agency,Ofc. of
Superfund Remediation and Tech. Challenges in Applying: Property Value Studies to Assess the Benefits of the _

1
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values based on public information about pollution. Superfund designation of the entire Creek -
* virtually assures that individual property owners along its waterfront will be caught up in

" massive, complex and expensive CERCLA litigation for years'to come. Prospective purchasers
and lenders, wary of the costs and risks associated with such litigation, may seek to direct their
resources elsewhere. The willingness of private parties to invest in properties, such as is
necessary to enable HPS and GPW to succeed, is based on the anticipated income from the
resulting development; which depends in part on appraised values, the potential for takeout
“mortgages for sales and rental income. Because a listing could decrease appraised values,
ﬁnanc1ng will be more difficult, and the uncertainty 1nherent i the Superﬁmd process reduces
the likelihood of investment in the area.

v

These ﬁnanc1étl considerations are exacerbated by protracted and expens1ve litigation
over potential Superfund l1ab1l1ty 114 The City is concemed that without clear guidance from
EPA to property owners, of both potential development sites and industrial properties, as to
whether an individual property is a potential source of liability and if so, how to assess potent1al
liability, the uncertainty may fiirther hinder ‘development. Additional evidence of the difficulty.
. in ﬁnanc1ng development in proximity to a Superfiind site has been put forth by the Federal
Housing Adm1n1stratlon (“FHA”). A June 12, 2009, FHA letter announced that the agency is
implementing a new approval process for condominium projects to insure mortgages on.
.individual units under Section 203(b) of the National Housing Act in accordance with the
passage of the Hous1ng and Econom1c Recovery Act of 2008.'" ‘The letter includes the |

. Superfund Program, available at l_1£tp://www.epa. zov/superfund/pro;zrams/recvcle/pdf/PropertVStudv.pdf (2009)
(noting that Superfund designation typically reduces property values beyond diminution levels expected from the
’ contamination'alone; contamination initially decreases property values and then Superfind designation causes
further decline); N.Y. State Bd. of Equalization and Assessment, Vol. 9: Opinions of Counsel No. 58, supra; Kent
D. Messer et al., Can Stigma Explain Large Property Value Losses? The Psychology and Economics of Superfund,
33 ENVTL. AND RESOURCE ECON. 299-324 (2006) (finding that when Superfund site. cleanup is delayed between 10
and 20 years, the benefit of the cleanup, as captured in residential property values, is lost because property values do
- not recover during the cleanup period); Jill J. McCluskey and Gordon C. Rausser, Stigmatized Asset Value: Is it
Temporary or Permanenﬁ (2003), available at SSRN: http:/ssm. com/abstract—213892 (concluding’ based on a
" study of real estate valuation in Dallas County, Texas that once environmental contam1nat1on becomes associated
-with a particular ne1ghborhood its property values are stigmatized indefmitely, past the completion of cleanup)

1" The ‘City is concemed that the recent Supreme Court decision in Burlington Northern and Santa Fe Railway Co.
v. United States, 556 US. ;129 S. Ct. 1870 (2009), will add an additional layer of litigation delays and
disincentivize PRPs from part1c1patmg in a traditional Superfund process or leave a larger orphan share.
Practitioners and others have already recognized that the,holdmg in Burlington Northern will make divisibility
findings much more commonplace in Superfund cost recovery cases, increase PRPs’ leverage in séttlément
discussions, and leave fewer polluters’ dollars available to fund cleanups. See Peter L. Gray and Christopher
Baker, Divvying Up the Tab: Implications of Burlmgton Northem on Superfund Apportionment, CHEMICAL WASTE
', LITIGATION REPORTER (June 2009), Jason L. Jurkevich, Stopping CERCLA Liability InIts Tracks? Supreme Court
Lzmzts Joint And Several Liability, Narrows Arranger Lzabzlzty, METROPOLITAN CORPORATE COUNSEL (July 2009).

B Federal Hous. Admm , U.S. Dep’t of Hons. and Urban Dev’t, Mortgagee Letter, “Condom1mum Approval
Process — Single Family Housmg, , available at

~ http://portal.hud.gov/portal/page/portal/ FHA Home/lendersimortgagee_letters/2009 - mortgagee_letters/09- ML-
19%20%2OCondom1mum%20Approval%20Process%20 %20Final. pdf Item IV. D. (Document No. 2009 19, last_
V1s1ted Dec. 18, 2009) ! o
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_ requirement that a “lender must avoid” a property ¢[i]f the appraiser identifies an environmental :
condition or the lender is aware of an existing env1ronmental condition ;.. [such as] a property
[that] is located within 3,000 feet of ...a site on an EPA Superfund (NPL) list...”""® Therefore,
the City, which uses HUD funds to create affordable housing and invest in infrastmcture and
parks, would not be able to use such funding proximal to the proposed Newtown Creek s1te _
without EPA support and concurrence on this matter.

The C1ty s second concem regard1ngplanned development is additional regulatory

_ oversight and the delay that additional regulatory layers can impose on a planning and
constmction process. The City is concerned about the scope of EPA review of regulatory actions
not directly affecting the Creek, including development and implementation of stormwater best

" management practices, beneficial reuse of stormwater, upland soil removal and d1sposal and use

~ and beneficial reuse of fill.: Redevelopment plans will entail major subsurface constmction work -

for utilities, parking garages and foundations for high-rise residential and commercial buildings.
The City’s development plans emphasize the importance of sustainable best practices regarding
stormwater management. Open space features for stormwater collection, storage, and infiltration
are encouraged, as well as the reuse of stormwater to help sustain landscape features and for
utilization in heating and cooling. systems. 17 EPA should be clear about the nature, if any, ofits
interest-in such activities with regard to the proposed listing, and whether it ant1c1pates play1ng
any role in the approval or perm1tt1ng of such act1v1t1es

A th1rd City concem pertains to the compl1catlons that may arise out of developers’ interest
in enroll1ng in the New York State Brownfield Cleanup Program or New York City’s newly
created Local Brownfield Cleanup Program State and City Brownfield Cleanup Programs
(“BCPs”) are productive means to encourage remediation and revitalization of contaminated,
abandoned or bllghted properties, such as those upland of Newtown Creek. However, due to the
proposed listing on the NPL, there may be new and substantial risk for volunteers of these '
programs to proceed with cleanups since currently there is no agreement between EPA and the
City or State of New York to provide compliant program enrollees with a release from CERCLA
liability. The City is concemed that this will unnecessarily depress remediation and

redevelopment efforts on upland sites-and therefore, the City requests that EPA work with the
City and the State of New York to address this deficiency by granting CERCLA liability release
to property owners who successfully complete or: who have successfully completed these
Federally recognlzed cleanup programs ‘ »

(i1) Waterfront Open Space PI'OjeCtS

In addition to projects that will provide direct contact with the Creek, the C1ty has
- identified other areas adjacent to the waterfront, or along planned waterfront esplanades, wh1ch

16 7y ‘

n See, e.g., N.Y. City Ofc. ofithe Deputy Mayor for Econ, Dev t,; Final Environmental Impact Statement for the
Hunter’s Point South Rezoning and Related Actions 1-23 (Sept. 12, 2008), available at
http://www.ci.nve.ny. us/html/oec/html/ceqr/08DMEOO6O FEIS.shtml (cross-referencing applicable standards for
best stormwater management practlces) ,
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w1ll prov1de addltlonal act1ve and passive recreational opportun1t1es s Development of ‘open
. space along the waterfront raises the same issues and concems described for constmction of:

" upland facilities. In addition, an increase,in public awareness of contaminated sediments in the
Creek that will result from listing Newtown Creek will raise public concems about the 1mpact of:
such contamination in neighboring communities and the safety of: waterfront recreational
fa0111t1es and open space. EPA will need to educate the public as to the potential pathways of:
exposure to Newtown Creek sediments and to reassure the public as to the safety of: ne1ghbor1ng
facilities and recreation spaces. The City believes that iff EPA does not respond to these
_important concems in a timely manner, it could severely 1mpede the City’s ability to move
forward on community-supported commitments for 1mprovements in and around Newtown
Creek: For more 1nformatlon see infra Section IV. :

4. Exzstzng Amenities andrSensztzve Subpopuldtzons S

“The City has 1dent1ﬁed 'the follow1ng existing amenities and fac111t1es w1th sensitive
‘subpopulations (e.g., children; the elderly, or people w1th chronic illnesses)''® within one quarter
mile of Newtown Creek: 12 parks or playgrounds with active and passive recreational space
including two ‘open space sites with direct access to the water,'?’ two pre-kindergarten facilities,
 six day care or enrichment facilities, four junior high or h1gh schools, four locations with after
school programs, two colleges, one facility for treatment of people with disabilities; two senior
facilities, two homeless facilities, and a correctional facility. 121 The proposal to place Newtown
Creek on the NPL does not necessarily require a human health advisory nor does the C1ty have
reason to beheve that these facilities are unsafe because ofitheir proximity to Creek sediment.
However, the City asks EPA to recognize the existence of such amenities and sensitive
subpopulatlons and explicitly reassure the surround1ng commun1t1es as to their continued safety s
in 11ght of:the proposed listing: :

N

118 The active recreation spaces include athletic fields and a variety of play areas that would include active
equipment, water elements, and interactive and educational features. Passive recreation spaces include plCIllC aréas
and seating areas for bird- watchmg, scenic views, and horticultural display gardens.

119 U.S. Envtl. Prot. Agency, Ofc. of Emergency and Remedlal Response, Risk Assessment Guidance-for Superfund
Volume I Human Health Evaluation Manual (Part 4) (Interim Final, Dec. 1989),.6-7.

120 The Newtown Creek Nature Walk is a quarter—mile public‘walkway along Newtown Creek with direct primary
access to the water. 'The Nature Walk was designed by environmental sculpture artist George Trakas and built by
NYC DEP through the New York C1ty Department of Cultural Affairs Percent for Art program in conjunction with
NYC DEP's ongoing upgrade of the WPCP. The Walk borders the WPCP, and affords visitors a unique view of its
- settling tanks and digesters. It also features a 515-foot pathway along’ Whale Creek that is richly planted with trees,
shmbs and other flora native to the Newtown Creek area, and several recessed seating areas that afford visitors
intimate access to the surrounding waterways. NYC DEP, The Newtown Creek Nature Walk, available at

* http://www.nve.gov/html/dep/pdf/newtown_creek nattire_walk_flyer.pdf (last visited Dec. 19, 2009).

"2 Documentation on file with the Office of the Deputy Mayor for Operations.
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5. Economic Analysis of a Superfund Designatz’on

There are significant potential economlc 1mpacts assocmted with delays, described above,
to planned investments in the area caused by an NPL listing. These impacts are apparent even
from conservative projections. The New York City Economic Development Corporation (“NYC
EDC”) conducted an analysis.of the tax impact of a Superfund designation on the area within one
quarter mile radius of Newtown Creek (“Newtown Creek Corridor”).'” Assuming that the
Creek is not designated, the planned projects in the Newtown Creek Corridor alone (HPS and the
adjacent privately-owned parcel as well as 17 pro‘spective'projects in CPW) will generate over
$540 million in tax revenue.'”> Assuming that Superfund designation moves forward and delays
these projects and other real property tax collections in the area, it will cost the City between

- $515 million and $743 million in lost tax revenue depending on the length of the cleanup. 124
. . . o o _ ‘ ‘ ‘
12 NyC EDC’s 'analysis is based on conservative assumptions including: ’
@) After a final NPL listing, property tax collections in the prox1m1ty of the Creek will remain'constant,
. and will not drop, until two years, before the end of the remedial actions.
(ii) The estimated impact on real property tax collections is based on a buffer area around the Creek of

only one quarter mile. Studies of property values in the viciuity of a Superfund site detect effects on
property values within at least .57 miles. See U.S. Envtl. Prot. Agency, Ofc. of Superfund Remediation
and Tech. Innovation, Challenges in Applying Property Value Studies to Assess the Benef tsof
Superfund Program (Jan. 2009), available at
hitp://www.epa.gov/superfund/programs/recvcle/pdf/PropertyStudy.pdf ) ‘Estimated real property tax
collections in the area within one quarter mile of the Creek-exclude the redevelopment sites within
Hunter’s Point South and Greenpoint-Williamsburg, for which property taxes are-estimated separately.
For the selected sample, the amual growth rate of the taxable assessed value between Fiscal Year
~2001/2002 and Fiscal Year 2009/2010 is 4.19% and total collections in FiscaLY éar 2009/2010 equal
* $62.7 million. The growth rate of tax collections over the period considered reflects the knowledge of
pollution in the Creek, the efféct of recent remed1al actions and- the type and composition of land use
and economic activity in the area
(iii) Under the “no-listing” scenario, development of the residential bu1ld1ngs at Hunter’s Po1nt South will
begln in 2012 (following infrastructure constmct1on) implying that, absent the assurances and
coordination the City seeks from EPA, there could be a 6.5- fo 11.5-year delay in development under
" the “listing” scenario dependmg on the length of Superfund cleanup. However, development in
Greenpoint-Williamsburg under the “no-listing” scenario would not start until 2014 to account for .
absorption of recently constmcted units. . This assumption results in a 4.5- to 9.5-year delay in
development. due to Superfund listing without the requested intergovernmental collaboration. .
123 All tax estimates are net present values over 30 years with a discount rate equal to the cost of the City’s long-term
bonds. The tax revenues outlined above result from constmction expenditures and related mortgage taxes ($136
"million); the operations of new retail establishments and property management, as well as community facility space
and parking at Hunter’s Point South ($85 million); the tax impact of residential households in the area ($310 -
million); and property taxes associated with the planned pro_]ects (8106 million). The tax estimates reflect
incremental revenue to the City (i.e., they are net of taxes on current property values and taxes resulting from .
_existing operations at the project sites that would continue if not for these projects, which totals $92 million). These
tax revenues are associated with 27,329 direct and indirect/induced person-years of employment resulting from
private constmction spending, and 611 1ncremental permanent direct on-site jobs. . -

2 NYC EDC analyzed two separate timelines. The first is based on an average of Superfund projects that have
been completed in New York State and anticipates dellstmg 14.6 years after initial proposal’ The second timeline is
based on an average of Superfind projects that are ongoing in New York State and anticipates delisting 18.5 years
after initial proposal. (See infra Appendix G.): The total nét present value losses.of $515 million and $743 million
are inclusive of the impact on real property tax collections in the one quarter mile radius around the Creek.

+

31



These figures show that even if iproperty values were to rebound over the long term, there would"

potentially be negatlve economic impacts for New York C1ty from delayed 1mprovements even
_ under the most conservatlve analy31s - . - ' 4 X




~ }

cC. - Industrial Business Activity and Emplovment Proximal to Newtoyvn Creek

v
\
! 4

New York City’s industrial sector is a vital part of the City’s economy, directly
employing over 440 OOO individuals.'® In 2006; the Bloomberg Administration designated 16
IBZs to preserve the C1ty s most productlve industrial areas, catalyze job growth, encourage
capital investment, and foster a supportive business-environinent in key industrial areas. 26
Newtown Creek borders three such zones: the North Brooklyn, Long Island City and Maspeth -
IBZs. A total of approximately 1 ,500 bus1nesses representing a wide var1ety of sectors operate
w1th1n a quarter mile radius of Newtown Creek and employ nearly 34,000 individuals.'?’
Roughly two thirds of these establishments operate in the industrial sector and employ. nearly
26,000 people.'”® The 1,500 businesses and their employees are estimated to produce $219
million in tax revenue to New York City in 2009, of which $165 million is attributable to
" industrial businesses.'”® Several businesses routinely rely on the’ Creek itself for business

13
operatlons such as the rece1pt of raw materials’ via barge. 0

1. NYC'’s Concerns Regarding the Proposed Listing to the NPL for L'ocal Business

The City is concemed that adding Newtown Creek to the NPL may have negative
impacts on businesses along and proximal to the Creek. A listing has the potential to create a
climate of uncertalnty that may affect property owners along the waterfront as well as further

123 Statistics compiled by N.Y. State Dep't of Labor based on Quarterly Census of Employment and Wages on file
with N.Y. City Econ. Dev't Corp. “Industrial sector” here includes, in whole or in part, the followmg sectors: '
manufacturmg, construction, utilities, transportatron distribution and logrstrcs warehousing and wholesale trade.

126 The Clty has committed not to rezone IBZs to permit residential uses. .See N.Y. City Mayor’s Ofc., “New York
City Industtial Policy Protecting and Growing New York City’s Industrial Job Base,” available at
http://nve.gov/html/imb/downloads/pdf/whitep _pgpdf (Jan. 2005), 5, 15. Businesses located in the IBZs are
eligible to receive free, one-on-one assistance.to help them operate, expand, relocate and start within these areas.

" Industrial busmesses located in adjacent, relatively mixed-use areas called Ombudsman Areas are also eligible for
this assistance. In order to encourage an efficient clustermg of complimentary industrial uses, the City offers ‘
businesses relocating to Industrial Business Zones a $1,000- -per-employee tax credit. See generally N.Y. City

'Mayor s Ofc. for Indus. and Mfg. Businesses, The Benef ts of Locating Within An Industrial Business Zone, -
available at htt ://www.nve.gov/html/imb/htnil/ibz/ibz_benefits.shtml (last visited Dec. 5, 2009). .

127 Statistics complled by N.Y. State Dept of Labor based on Quarterly Census of Employment and Wages on ﬁle
with N.Y. City Econ. Dev't Corp. : .

128 See footnote Error! Bookmark not defined.5 supra. :

1 Tax revenue estimates are calculated nsing a citywide average amount of tax collections per worker. The taxes
per worker estimates are calculated by NYC EDC and are derived from New York City Department of Finance
data. The estimates vary by industry and are applied to the -employment counts cited above. The total tax revenue
estimates include business income and sales taxes as well as personal taxes associated with the employees Real
property taxes for the sites w1th1n the quarter mile- radius are not included in the .estimates.

130y.s.. Army Corps of Eng’rs, U.S. Waterway Data. Port.and Waterway Facllmes avatlable at

http://www.ndc.iwr.usace.armv.mil/data/datapwd. htm and
http: //www Iwr.usace. army. m1l/ndc/db/ports/data/portsall txt (last v1srted Oct. 8 2009)
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i

B _upland of the Creek. 131 The C1ty is concemed that such uncerta1nty would per31st throughout the

N\

lengthy investigation and remedial phases of the Superfund process. -

A specific concem is that ﬁrms may experience difficulty in obtaining fmancing to
support continued operatlon or to invest in capital improvements to ex1st1ng facilities. Typ1ca11y, ’
small businesses rely on local banks and small lenders to finance their capital expense.
projects.*?> These local banks have successfully weathered the financial crisis because of their
relative stability and risk-averse loan process. 13 As lending standards tighten even fiirther in.
response to growing loan defaults, many small businesses are ﬁndlng it dlfﬁcult to obtain

1ﬁnancmg fromn small local banks.'** : '

The proposal to list Newtown Creek on the NPL may make risk=adverse public and
- private sector lenders unwilling to enter into. financing arrangements for industrial and ,
commercial propert1es along or upland of the Creek. An absence of financing may havea y
ch1111ng effect on capital investment in the area, with existing businesses deferring or abandoning
plans for expansion. This uncertainty could also lead to the inability of industrial firms to .
- properly insure their businesses and property s

The financial pressures on local bus1nesses may be further compounded by the potent1a1
for litigation related to the sources of the pollution found i in the Creek. Civen the expense
assoc1ated with remediation, those parties that are clearly respon31ble have'a strong incentive to

' enter into protracted{legal batties over liability with other businesses or property owners who

they believe contributed in any way to the contamination in the Creek. Many of the businesses
in the vicinity of the Creek are relatively small, and any litigation has the potential to cripple

~ these firms.'*> Small businesses may suffer greatly if a significant amount of owners’ time and

'resources are devoted to defending themselves from such 11t1gatlon The City encourages EPA to 2

~

N \

Bl See general[y Bomie H. Keen, T ax Assessment of Contammated Property Tax Breaks for Polluters7 19B. C
-ENVTL. L. REV. 885, 898- 901 (discussing approprlate ‘consideration pf “uncertamtxes inherent to ownershlp of
contaminated property in property valuatlon), Lorraine Lewandrowski, Toxic Blackacre: Appratsal Techniques &
‘Current Trends in Valuation, 5 ALB. L.J. Sci. & TECH. 55, 57 (1994) (noting that “uncertainty” associated with

Superfund sites acts as “‘an impediment to many necessary functions ... associated with property management and

investment return... [including] alienability, insurability, and financeablity of the property”); Kent D. Messer et al.,

Can Stigma Explain Large Property Value Losses? The Psychology and Economics of Superfund, ENVIRONMENTAL

. AND RESOURCE ECONOMICS 33:299-324 (2006) (calling for expedited cleanup and simplification of Superfund

~ process to reduce the number of stigmatizing events that atttact attention to sites so as to reduce property losses and

prevent decades-lohg devaluation effects); Jill J. McCluskey ‘and Gordon C. Rausser Stigmatized Asset Value. Is it
Temporaiy or Permanent? (2003), available at SSRN: http: //ssm com/abstract=213892 (notirig long term or
possibly permanent.nature of Superfund stigma). :

{

- 1%2.¢e Michael Hough, Rewriting bank regulattons will hurt small business, WASHINGTON EXAMINER Nov 23
, “2009

1 Zachery Kouwe Small Banks Move in as Giants Falter N.Y. TIMES, Nov. 1 2009.
_ 134 peter S. Goodman, Credit nghtens for Small Busmesses N. Y. TIMES, Oct. 12, 2009. -

135 Busmesses located within a quarter mile radius of the Creek had an average of 23 employees in 2008 Statlstxcs
complled by N.Y. State Dep't of Labor based on Quarterly Census of Employment and Wages, on ﬁle w1th NY.
City Econ. Dev't Corp.’ - ,
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quickly establish and mobrlrze a program that allows small businesses to protect themselves from
~ possible 11t1gat10n and 11ab111ty (e.g., de minimis settlement for approprlate properties). '

In addrtron the City is concemed that the 1nvest1gat10n and remedial phases of the

Superfund process have the potential to dismpt routine business operations along the Creek
This could occur due to physical drsmptrons such as cessation, restriction or delay of barge

 traffic using the Creek for transportation purposes, or process-related dismptions such as the -
‘halting or deferment of expansion or renovation. The industry along and in the vicinity of
Newtown Creek serves a vital role in preserving the local economy, retaining well-paying jobs,
and securing much needed goods and services. The City requests that, in the event of Superfund
designation, EPA make active efforts to avoid drsmptlons to the local economy during the
investigation and remedial program and the C1ty seeks exp11C1t assurances from EPA to this
effect (see Section IV infra).
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A Commitments the City Seeks\from EPA ., ; ' | a _ -~

The C1ty of New York fully supports a cleanup of Newtown Creek that is protective of
human health and the environment, and with appropriate commitments from EPA to mitigate the
potential negative impacts of a designation, could support listing the Creek on the NPL. If the
Creek is listed, the City requests that EPA make an agency-wide commitment to :
intergovernmental collaboration13 % among Federal, State and City governmental agencies and
local community and busmess stakeholders. A cooperative approach must include a
commitment of staff and resources sufficient to enable EPA to be thoroughly responsive to .
community and local govemment needs. The City believes that EPA’s Newtown Creek remedial
response could be a national model for community and intergovernmental collaboration '
consistent with Administrator Jackson’s vision. '

_ .The City requests that EPA conduct its remedial program in a manner that is supportive

* _of the wide variety of ongoing and planned community-supported water quality improvement
projects, ongoing business operations, and City initiatives in and around Newtown Creek. The

interests of the City’s citizens require that EPA and its staff work closely with local govemment
'and community leaders to ensure that current initiatives and projects described above are not
1nadvertently harmed by an NPL listing and the resulting Superfund process. The-City requests a
. series of commitments and actions that reflect the size and density of the affected population, and
. the unique urban characteristics of the area affected by the proposed listing. The requested
commitments and actions, including EPA’ s dedication of resources, its approach to remedial
‘program management, and its overall willingness to collaborate with 1ntergovernmental and

~ community partners, are essential to the protection'of public health and the environment, the

continuity and growth of the local economy, and the vitality of communities su1round1ng
Newtown Creek o o A o . : _ N

C1tv Requests of EPA.: - S . c | . o

 1.- The City requests. that EPA clearly state the geographic limits of Superfund
' desngnation for Newtown Creek, and the scope of its interest under CERCLA.

> Spatial delineation of the de51gnated Superfund site, and definition of EPA’s interest
_in upland property with respect to CERCLA, particularly in the area along the East
River waterfront near Newtown Creek, will enable other Federal and State agencies
with permitting jurisdiction to conduct their regulatory affairs in a timely and efficient
manner. "It will also enable non-governmental parties to identify whether and to what -
extent properties in the vicinity of the East River and Newtown Creek, including

i . . ) ' . | o

136 See footnotes 8 and 9 supra.
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large -scale developments in Hunter S Pomt South and Creenpomt Williamsburg, are
subject to EPA | Jurisdiction relating to the designation."”’

» The City also requests that \EPA develop clear criteria to establish technical limits for
EPA. jurisdiction under CERCLA for upland parcels within the broader Newtown
Creek watershed. For instance, deﬁning the standards for groundwater impact below
which EPA has no interest, setting distance limits from the Creek beyond which EPA
has no interest, and prov1d1ng site- spec1f1c technical criteria (e.g. whether y

~groundwater flov/ from beneath a specific property discharges into the Creek). This
information will be invaluable to land owners, developers and lenders in land
transactions. and industrial financing and can s1gn1f1cantly reduce potent1al 1mpacts of
an NPL listing-on the surrounding commun1ty

2. The City requests that EPA fully engage pertinent d1v1s10ns of City government
durlng all stages of the Superfund Jprocess as 1ntergovernmental partners.

> The City and EPA share a core goal for Newtown Creek, namely the execution of a
prompt and thorough cleanup of contamination to levels that are protective of human
health and the environment. NYC DEP and NYC OER have strong technical |
capacity and can partner w1th EPA in 1ntergovemmental management, decision
‘making, and overs1ght collaboration processes for scoping and reviewing milestone -
work such as the Remedial Investigation and Feasibility Study and the selection and
implementation of the Remedial Action. The City therefore requests that EPA

‘include designated City govemment staff including environmental scientists,
geologists and engineers; to fully participate in the remedial program to ensure that
City govemment may. continue to fully and appropriately represent the interests of

~ impacted New Yorkers.

3. The City requests that EPA dedicate remedlal program staff to prov1de direct-and
©timely engagement with the City and surrounding communities to minimize the
impacts of a listing on neighboring residents and businesses beginning. 1mmedlately
“and continuing throughout the remedlal program:

. » The City requests that EPA minimize the impact of a listing on property OWNETS. The -
City is aware of the serious:concems that the proposed Superfund designation has -
already caused investors, businesses and property owners with plans or current o~

_operations on uplandpropeities in the'vicinity of Newtown Creek, including: (1) the
 ability to obtain financing for_ development projects, business operations or funding

137 The City’s redevelopment plans include proposals for water dependent uses and constmction in Newtown Creek
. and the East River. It is the City’s understanding, however that the proposed listing covers only Newtown Creek
and does not include segments of the East River. Consequently the City is not discussing plans proposed for the -
East River in these comments. The City requests that EPA confirm the City’s understanding and if it is not correct,
1mmed1ately amend its Federal Register proposed listing notice to make the’ scope of its proposed listing clear.

L

37



for industrial improvements; and, (2) the ability to obtain and maintain necessary
, insurance. To address these concems, the City requests that EPA move promptly to
N " protect entities technically classified as Potentially Responsible Part1esl3 8 who are, in
7. fact, not liable for the cost of the remedial action or natural resource restoration. EPA
should devise a process by which owners can demonstrate that they have no
CERCLA liability, obtain prompt EPA sign-off, liability release, or other such
assurance, and provide evidence of this determ1natlon to funding entities, insurance
{ companies, and/or other interested part1es Similarly, the City asks EPA fora - _
; coiimitment to move forward quickly on de minimis and/or de mzcromzs ‘settlements
. ‘w1th owners and operators of upland sites whose contrlbutlon to thé present- -day-
contamination in the Creek is clearly negligible. Delay or failure to engage on these
issues will result in uncertainty regarding potential CERCLA liability, impairment of
:lender financing, and loss of investor interest. It is cmcial that EPA engage in .
innovative and,collaborative ways to minimize or eliminate the negative impacts to
" the surrounding community. ‘

-

» The City requests that EPA commiit to assisting in the advancement of. land
transactions or fiancing for capital improvements, and to meet1ng with prospective
financing parties, buyers, and tenants to instmct them in their efforts to obta1n Bona

' Fide Purchaser status: S ‘

» The C1ty requests that EPA closely coordinate with the hundreds of local businesses

* along the Creek to ensure that investigation and remedial activities do not negatively '
* impact business operations, such as routine barge traffic. The Newtown Creek A

. waterway is an active transportatlon route 149" Any impediments to fuall usage of the
Creek should be discussed with the C1ty and waterfront 1ndustr1al property owners, -
who should have an opportunity to propose altematives and work with EPA to

establish a t1metable for restor1ng full access. In addition, the C1ty seeks assurances

- 18 Such Potentially Responsible Partles may include homeowners, residential tenants, and busmesses commected to
city sewers for tteatment ofisanitary waste only.

139 Assurances the City seeks from EPA for the advancement of: land transactions or financing for capltal

improvements proximal to Newtown Creek include: 1) providing written advice to prospective buyers and tenants

- around the Creek on specific steps that should be followed prior to taking title to real property so as to meet the All .

Appropriate Inquiries standard; 2) providing written assurances to prospectlve buyers and tenants that EPA will not:

pursue future enforcement action under CERCLA against such partles ifithose parties comply with All Approprlate

* Inquiries before taking title to real property or before providing fmancmg for capital improvements on properties

- around the Creek; 3) reviewing All Appropriate Inquiries documents and prov1d1ng letters to prospective buyers and
tenants stating that EPA will not take enforcement action against individual buyers and tenants; and, 4) writing
assurances to Bona Fide Purchasers and prospective ﬁnancmg parties (in the case oficapital improvement financing)
that EPA will not place a CERCLA section 107(r) “wmdfall lien” for-unrecovered response costs on a property. See .
Standards and Practices for All Approprlate Inquiries, 70 Fed. Reg 66070 (Envtl. Prot. Agency, Nov. 1, 2005); 42
JS.C. §§ 9601(40) (definuig “bona fide prospective purchaser”), 9607(r)(2) (establlshmg windfall lien program)

140 U.S. ‘Army Corps ofiEng’rs, U.S. Waterway Data: Port and Waterway Faczlztzes, available at
' http )://www.ndc.iwr.usace.army.mil/data/datapwd.htm and
. http //www.iwr.usace.army. m1l/ndc/db/ports/data/portsall txt (last v151ted Oct. 8, 2009)
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_ ' . .
that there will be no Creek-wide or upland disruption to vital New York City
Department of Sanitation operations or City -contracted waste recycling and transfer

- vendors’ fac111t1es : '

4. The Clty requests a commltment from EPA that it'will establish a process to
‘evaluate promptly and, where appropriate, issue approvals or assurances, related to.
elements of plans and work déscribed i in these comments to enable the capltal (
_1mprovements, open space, shoreline access, business operations, and economic
development anticipated by the surroundlng communltles and committed to by the
City, to proceed expeditiously.

> AnNPL designation should not impede t1me1y progress of existing and future plans
for improvements in the Creek and surrounding neighborhoods, including activities in
or adjacent to the Creek, (e.g. direct Creek access, shoreline construction, new , A
permitted discharges into the Creek, and bulkhead and pier repair), activities
necessary to enable development of uplands proximal to the Creek (such as on-site
demolition, construction, sewer and utility installation and/or remedial mitigation
measures), and City and private development of upland areas, including open space

and waterfront access.'*! i

> EPA should engage in expedited and cooperative decision-making on permits or other |
approvals issued directly by EPA'* and those issued by other agencies including but
‘not limited to NYS DEC, the U.S. Army Corps of Engineers, NYC DEP, the New
York City Department of Buildings, and the U.S. Department of Hous1ng and Urban _
Development.

> EPA should engage cooperatively and responsively with the local community where
there is community need or demand for EPA involvement, comment and/or
opinion. Such tasks 1nc1ude but are not limited to, prov1d1ng opinions on public
health and safety associated with Newtown Creek and its proximity to res1dences
parks schools, community facilities ot other pertinent land uses. :

» The City requests that EPA continue to collaborate with the City to allow
C nav1gationa1 dredging in Newtown Creek and Whale Creek associated with the
trelocation of the East River sludge facilities, and CSO abatement work to proceed
according to NYC DEP’s original schedule. EPA has indicated a willingness to work
with the City to identify a process, within the Superfund frameWork,'that wi11 |

! For example, if bulkheads, platforms, and/or piers cammot be mamtamed due to difﬁculties in obtammg EPA
permits or approvals for in-water work, these structures may deteriorate to the point of being considered "non
functional,” potentially requiring that they be demolished and the shoreline scaled back to points upland of the
.existing bulkhead thereby reducmg the amount of land available for public access and other water-dependent
activity.

92 por example, activities mvolvmg disturbance of sediment and/or water in Newtown Creek or act1v1t1es involving
direct access to or discharges into the Creek.

\
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. accomplish this. Preliminary options include proceeding as a non-time cntical
removal action or as a navigational dredging operation. The City also requests that
EPA provide assurances regarding the planned CSO abatement and water quality

* improvement projects to be performed by NYC DEP. The assurancés the City seeks
were set forth in aprevious letter to EPA attached as Appendix H.

5 The Clty requests that EPA execute a Memorandum of Agreement with the State of
New York and the City of New York that provides liability release for past and
future volunteers who agree to perform cleanup of contaminated property under -

. the authority of recognized State and City Brownfield Cleanup Programs.

> Pursuant to CERCLA Section 128, EPA may enter into a Memorandum of
Agreement (“MOA”) with a State for a voluntary State-run Brownfield Cleanup
Program where the program includes specific compliance standards. 43 Such a MOA
would release property owners from CERCLA liability for sites remediated in

’ compliance with State or City programs or for which the State or City has issued a
certificate of completed remediation.'* Currently, EPA has no such agreement with
the State of New York or the City of New York. In its proposed designation of
Newtown Creek to the NPL, EPA has not indicated whether it would honor
remediation completion certificates issued by the State of New York under its

- Brownfield Cleanup Program- and Voluntary Cleanup Program for the 28 ongoing and
completed Brownfield proj jects located in Brooklyn and Queens within onemile of -
Newtown Creek."*> Therefore, property owners who receive certificates of completed
remediation from the New York State Brownfield Cleanup Program or the New York
City Local Brownfield Cleanup Program are not released from CERCLA 11ab111ty by
EPA.

> Coing forward, the lack of such an agreement could inhibit one of EPA’s overall -

~ goals, the cleanup of contaminated groundwater and associated discharges from
upland properties into the Creek. The absence of such an agreement between EPA
“and the State/City could discourage developers from selecting Brownfield sites in the -
Newtown Creek watershed for cleanup and redevelopment because these programs
would not provide the necessary shield from CERCLA liability. Since many sites
around the Creek have an industrial provenance and may require remedial attention,
the Superfiind designation could severely depress cleanup activity, investment, and

1 47 US.C. § 9628(a)(1)-(2).

14 See U.S. Envtl. Prot. Agency, State & Tribal Response Programs Agreements, avallable at
. http://www.epa.gov/swerosps/bf/state_tribal/moa_mou.htm (last updated Dec. 15, 2009) (listing current
Memoranda of Agreement between US EPA and State voluntary cleanup programs).

145 Sites within one-mile radius identified based on data from NY. ‘State Dep't of Envtl. Cons., Remedial Site
Database, available at http://www.dec.nv, gov/chemical/8437 html (last Visited Dec. 22, 2009).
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subsequent community revitalization efforts that might have otherwise occurred
absent an NPL designation.

f

The City requests that EPA dedicate a substantlal multidisciplinary, reglonal
project management team to oversee Newtown Creek commensurate with the fact
that the Creek, if designated to the NPL, will be one of the most densely populated )
Superfund sediment dredging sites in the nation.

>

rcleanup, and community outreach

At 168 acres, Newtown Creek is a large urban site located in the heart of one of the
most complex and densely populated cities in the world. The proposed Newtown
Creek Superfund site would represent one of the most densely populated Superfund
sediment dredging sites in the country.'*® With over 300,000 people living within a
one mile radius, Newtown Creek’s surround1ng populatlon is greater than the total
sum of the populations of 40 of the other 66 contammated sed1ment dredging sites

currently managed by EPA.'*" Especially given the agency’s concurrent proposal to -
~ add the Cowanus Canal to the NPL, EPA should allocate sufficient staff and

resources to manage both prO_] ects in the maimer that surrounding communities
deserve. Specifically, the Clty requests that EPA promptly identify its proposed
staffing plan for the full course of the 1nvest1gatlon and remedial program and include
the members of the mult1d1scrp11nary team that will perform the investigation,

\

4

The City proposes a comprehens1ve system to address requests for EPA ass1stance‘

- with aforementioned issues. In the spirit-of collaboration, the City proposes that |
EPA establish a series of Superfund Community Facilitation Committees consisting
of key Federal, Sta'te, and City government agencies and community representatives-
to enable efficient administration of all aspects of Creek and upland management
during the remedlal program.

» Specific committees requested by the City include those to address areas that may be

impacted by the Superfund des1gnatlon, including a Government Permitting
Committee, to facilitate acqu1s1tlon of permits, such as those for bulkhead repairs and
constructlon wetlands and edge treatments, ‘kayak and boat launches and get-

.

46 Data collected and statistics calculated'by the Mayor’s Ofﬁce of Environmental Remediation (OER) from US -
EPA site progress profiles and the EPA CERCLIS database (last visited Oct. 2009), available at
http:/cfpub.epa. gov/supercpad/curs1tes/srchs1tes cfm; U.S. Census Bureau 2000 Census Summary File 1, avazlable

at _ttp.//www2.eensus.gov/census 2000/datasets/Summary_File 1/ (last visited Oct.23, 2009), Table SF 1-00.

' Data collected and statistics calculated by OER from US EPA site progress profiles and the EPA CERCLIS
database (last visited Oct. 2009), available at-http://cfpub epa.gov/supercpad/cursites/srchsites.cfm. The calculation
of number of Superfond sediment sites with area population equaling Newtown Creek was done by summing the -
upper limit of each site’s population range, begnrnmg with least populated site reglons and continuing until the

. population of Newtown Creek was reached. - » : ) .
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downs'*® as well as for State Pollutant Discharge Elimination System (“SPDES”) and
Storm Water Pollution Prevention Plan (“SWPPP”) approvals a Property .
Transaction Committee, to develop processes for the efficient administration and
review of development and remediation plans, property management including land

transactions, lender financing and i insurance related issues that arise during the multi- |

decade remedial program; an Industrial and Business Committee to assist local -

businesses with special needs (e.g., de minimis and/or de microniis settlements where .
appropriate) and fo provide a direct means for communication with the local bus1ness '

community; and a Citizen Part1c1patlon Committee, to ensure the most advanced
and effective prograin for community outreach and the most transparent presentat1on

of EPA’s remed1al program is being implemented.

In prel1m1nary meetings between the Clty and EPA, the C1ty has suggested and EPA -
has indicated a willingness to develop and utilize such committees. Such committees

would meet regularly and consist of dedicated, multidisciplinary staff from

EPA, other appropriate Federal, State and City agencies, and representatives of

the affected communities. Consistent communication and coordination in this
manner among EPA, the City, and other regulators will enable the most advance form

~of 1ntergovernmental collaboration and ensure the least detrimental impact of the
. NPL designation on the commun1ty, cr1t1cal prOJects and programs and local business
. .

1nterests ¢

.. The City requests that EPA promptly prov1de all necessary assistance to the Agency
for Toxic Substances and Disease Registry (‘ATSDR”) to conduct a rigorous and*
expedlted Public Health Assessment and that EPA begin the baseline Human Health :
Risk Assessment of the proposed Superfund site. ‘

> Due to the almost unparalleled magn1tude of the impacted population of the Newtown

Creek site proposed by EPA for NPL designation, it is essential that EPA and

ATSDR place the highest priority on prompt performance of public health studies and -

information dissemination. It is important that EPA notify the City and affected
communities of any risk, or conﬁrm the absence of such risk assoc1ated with the use

of ex1st1ng and planned public open spaces, esplanades, nature walks, boat launches,

get- -downs, schools, day care centers, and other public amenities with sensitive

- subpopulations in proximity to the Creek. An important aspect of community

outreach will be regular updates to the City and community as to the progress,
design, and timeframe for completion of any necessary studies. Along these lines, the

1 .
_ /

!
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. 1%8.The City assumes that many of the items under consideration in the Govemment Permitting Comrnittee would be
permitted through the submission of the NYS- -DEC/Army Corps of Engineers Joint Application Form. Joint '

- Appl1cat1on for Permit Form, N.Y. State Dep t of Envti. Cons. and U.S. Army Corps of Eng’rs, available at -
http://www.dec.ny.gov/docs/permits_ei operations pdf/iointapp.pdf (last visited Dec. 11, 2009).



Clty requests assurances as to- whether any exrstmg amemtles cannot contmue to.
operate during the mvestrgatron and remed1a1 program.. L

~—

9. The City requests that EPA promptly initiate the remedial program and engage a’
comprehensrve investigation to 1dent1fy all historical contrlbutlons of contaminants
to Creek sediment.

e

The City-requests that EPA take pro‘mpt action to begin the supplemental Remedial
‘Investigation and Feasibility Study process. As part of a rigorous Remedial
Investigation, EPA should comprehensively investigate and identify all _
environmental impacts to Creek sediment originating from industries with ongoing or
historical operation along the Creek, including entities currently under\State Consent
Orders or under the ]unsdlctron of other State or Federal programs.

The City: requests that EPA; comprehensively mvestrgate and pursue enforcement of
ongoing illegal discharges from un-permitted pipes, conveyances and groundwater
.into Newtown Creek. This includes discharges identified during NYS DEC upland
mvestrgatrons in the vrcmlty of Creenpoint during a study of multiple refinery oil
spills, as well as information gathered during NYS DEC’s mvestlgatron of sediment
in areas in the Phelps Dodge and National Crid facilities. /

The City requests that EPAiconsider the use of spatially defined operable units for the .

purpose of accomplishing the most-expeditious and effective cleanup. For example,

~ the remedial program for Newtown Creek could distinguish more highly

contaminated areas in the upper reach of the designated water body from less

. (contaminated areas near the mouth of the Creek. Furthermore, this approach could

enable greater flexibility in the consideration of interim removal actions. The
operable unit approach could demonstrate EPA’s commitment to making Superfund

' work in collaboratron with 1mportant commumty projects. . T

10. The"City requests that EPA conduct ifs remedial program with the most

comprehensive form of commumty partlclpatlon

>

Included in this effort must be regularly scheduled perlodlc publlc meetings and
announcements that establish project milestones and.deadlines, provide reports on site
progress, and notify the public of the release of project documents for public review-
and comment. The City also requests the immediate initiation of a comprehensrve
community engagement and outreach plan. Community involvement should include
the above items and the designation of a full-time EPA community liaison officer,
faeilitating a community advisory group, assisting interested community groups in
obtaining a technical assistance grant, establishing local document repositories, |
creating a dedicated project website with a comprehensive library of site related

“documents, producing and disseminating updated information regarding public health-



[y

and environmental safety for activities alqrig the waterfront and proximal to the
Creek, and sending frequent mailings to the community and stakeholders with Site
- related updates. S

-
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"~ Conclusion

The City values this opportunity to'comment on EPA’s proposed designation of ,
Newtown Creek to the NPL. Furthermore, the City appreciates EPA’s grant of an add1t10na1 30
days to the initial comment period.'* Without question, the City shares EPA’s goal of a prompt
and comprehensive remediation of contaminated Creek sediment that is protective of human
" health and the environment. In considering EPA’s proposal for Newtown Creek, the City has _
thoroughly reviewed planned public 1mprovement pI‘O_] ects and land use amenities committed to
residents and business owners in the surround1ng communities. The City requests that, should -
the site be des1gnated EPA achieve remed1a1 goals utilizing the most ambitious national model
of intergovernmental and community ¢ollaboration throughout the process in order to prevent
unnecessary impacts to stakeholders 1nclud1ng the burden of delays, restrictions, disinvestment,
financial hardship and wasted capital. The City seeks comprehens1ve written commitments (see
supra Section IV) from EPA that it will meet the shared expectations of the City and affected
communities for a full and transparent process; mov1ng forward with investigation and remedial -
tasks while at the same time effectlvely engag1ng stakeholders to enable continued progress on

the wide range of City projects and 1n1t1at1ves in and prox1ma1 to Newtown Creek.

Although contamination is var1ed throughout the Creek and further investi gatlon is
requ1red to fully define its nature and extent, it is well known that the contamination of Newtown
Creek is largely a result of the long industrial act1v1ty around the Creek including oil refineries
" and leaking oil storage facilities, copper and ore sme1t1ng plants, and manufactured gas plants
among others. The City believes that 1mpos1t10n -of the Superfund remedial program must first
and foremost be accompanied by EPA’s appomtment of a full-time, dedicated, mu1t1d1s01phnary
reg10na1 project management team that is staffed in proportion to the enormity and importance of
the project and the large number of impacted New Yorkers that live proximal to the Creek.

\

‘ ' Letter from Douglas Ammon, Chief; Site Assessrnentand Remedy Decisions Branch, Ofc. of Superfund
Remediation and Tech. Tmovation, U.S. Envtl; Prot. Agency, to AmandaC Goad; Asst ‘Corp. Counsel, Envtl. Law
Div,, N.Y. C1ty Law Dep’t (Oct. 8, 2009) ~ :
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/_ List of Acronyms l

Acronym . |'  Definition :
ATSDR - Agency fOr Toxic Substances and Disease Registry
- BCP | Brownfield Gleanup Program |
;CEQR City Environmental Quality Review .
CERCLA _ . Comprehensive Environmentél Response, Cofnpensation and Liability.- '
? ‘ - Act | : :
CSO - e Combined Sewer Overflow
CWA ' , Glean Water Act
DO Dissolved O)l(ygen
) EPA - United Stétés »Envirbn;nental Protection Agency |
FHA | F ederalvHousing Administration . |
] GPW B Greenpoint‘-'Will_iamsburg L_an_d Use and Waterfront Plan o
HPS HE Hunter’s Point South Plan :
| HRS ~ Hazard Ranking System - A
. HUb - U.S. Department of Hf)using, and Urban Development
B IBZ | Industrial Busingss/Zone —
IRM Intérim Remedial Measure ‘ ,
" MG Million Gallons .
MGP ~ Manufactured Gas Plant |
' MOA_ : ' Mefhbrandum of Agreemént :
NPL _ Nation.al Priorities List _
NYC DCP New York Gity Departmeﬁt of City’Plann.ing _
NYC DEP Néw York Gity Department of Environmental Protection
NYC DPR - | New York Gity Départment \of Parks and Recréation '
NYC EDC " New York City Ecohomic Developmént Gorporation .
S . _ ' .
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NYC HPD

New York ~City. Department of ‘HoUsing ' Preservation and
‘ Development . '
i\IYC OER New York Gity Mayor’s Ofﬁc‘e of Environmental Remediation
- NYS DEC 'Nevrl York State Departrneht of Environrrlental ConserVatiorl :
" PCB ' .Polychlorrnated blphenyl - \ |
PRP 'Potentlally Respon31ble Party
.RCRA ‘ _Resource ConserVatiorl.and_Recovery Act
SPDES Stete Pollutant 'Discharge Elimination System
SSAP Sediment Sémpling and AnalysisPlan - R
SvoC Semi-Volatile Qrganie Compound |
SWPPP ~Storm Water Pollution Prevenrion Plan °
USPS United States Postal Seﬁice
' VOC | ,Volatlle Oréanlc Compound
WPCP ~ Water Pollutlon Control Plant |

“WWTP

Waste Water Treatment Plant




Appendicés

Appendix A

A. - Letter from NYS DEC Comm1ssmner Crannls to EPA Requestlng Newtown Creek be
Nomlnated to the NPL
/ , p.@2 |

- JAN-23-2003 @314

DAVIO A. PATERSON ST . ALEXANDER B. GRANNIS
- GOVERNOR : STATE OF NEWYORK coumssuousn .

: DEPARTMENT OF ENVIRONMENYAL CONSERVATION ] ) . )

' ALBANY; NEW:YORK 12233-1010 . o . T ‘ oo

‘M. Alan Steinberg ' AM O 0 7608 ! : ' e
" Regional Administrator : 1AM 2 0- 2003 : . ' ' : .

- Unitél States Enyironmentzd | Protecuon Agency ' '
Region 2 i .
290 Broadway — 20% Floor ' : o f : , . o
New York, New York 10007-1866. o ' o -

. . )
Dear Mr. Stemberg : : R

Under authority delegated by:the Govemmor of New Yon: ia 1995 to tie Conmuissibner of the:New York State . .
Department of Environmental Conservation, 1 am requesting that Newtown Creek and its-tributaries be
‘nominated to the National Priorities List The Ncwtown Creek ‘system:is-an urban, estuarihe water body that
formsa pomon of the boundary between the boroughs. of Brookiyn and Queens in New York City, New York.

It is our understanding that the Pre-Remcdlal Section - Special Projects Branch - of the Emergency and
~ ° Remedial Response Division of the United States Enviromnental Protection. Agency (USEPA) in Reglon 2
has initiated an investigation arul hazard ranking system scoring effort at the Newtown Creek.

Addmonally, over the last }5 months, the New York State Department of Environmental Conservation, the

New. York State Office of the Attomey General, and several responsible parties have cooperatively devéloped

‘a comprehensnve Remedial Investigation and Feasibihty Study work plan for the entire Newtown Creek

system. The multi-phase, multi-year investigation-plan includes all appropriaie.envirotirental media; such as. , .
waste, surface water, sedlment, sonls -groundwater; porewdter, Seepage water, sewer dlschargcs and outflows, :
ambient air, flora, and fauna. Consistent with applncable statutes and' reguladons; the investigation: would.

- propose remedial alternatives. to mitigate the impacts to- the pubhc health "and environment .from

contamination in- thé creék, to thé: extent practicable. Staff from the U.S, Fish & Wildlife Service, the

National Geeanographic and Atmospheric Administration, and the New York State ‘Department of Heald:

have:provided input to.dre plan.. USEPA staff have also been briefed on the plan. It'is: strongly: suggested chat

. this planbé considered-in’ any. fiture actions USEPA may have for the creek. U

If you or your staff would like to discuss this. site ‘fruther,. please contact Mz: Dale Desnoyers at (518) 402- B
9706 ) ! /

C Alextfnder B. Gratmis:

) . ToTAL P.O2

~ - ‘ . .
. . ’

Ja-23-2009 02100 P.g2



Appendix B

B. Comments the City Submlts in Response to the Newtown Creek Work Plan Prepared bv
k the Newtown Creek Croup '

: . MAYOR’S OFFICE OF OPERATIONS
OFFICE OF ENVIRONMENTAL REMEDIATION -

FeEh ST R T B _ 253 Broadway - 14th Floor -

‘jﬁ‘e L : / : . s . New York, New York 10007 -

ag’ Daniel C. Walsh, Ph.D.
— Director

—a Tel: (212) 788-8841 -

Fax: (212) 788-2941

- Zoof e
 “New

December 23, 2009

Walter Mugdan

Region Il Director :

U.S. Environniental Protection Agency ’

290 Broadway . ' _ , -
New York, NY 10007 - = T

Re:  Comments Submitted by New York City on the Creekwide Remedial
: . Investigation/Feasibility Study Work Plan for Newtown Creek, ‘
;e Prepared for the Newtown Creek Croup on March 2008 -

Dear Mr. Mugdan: " - , '_ L R

This letter memorializes the City’s preliminary technical assessment ofithe Work Plan for -
a Remedial Investigation (“RI”) and Feasibility Study (“FS”) ofiNewtown Creek prepared for the
Newtown Creek Croup in March 2008 (“Work Plan”) and provided to the City by EPA. ‘In his
letter, dated January 20, 2009, recommending Newtown Creek for EPA’s consideration, New
York State Department of Environmental Conservation’s Commissioner “strongly suggested that
this plan be considered in any future actions USEPA may have for the creek\”l While the Work
,. Plan proposes a useful base ofiinvestigation, substantial amendment is required to establish a-
balanced and comprehensive baseline for performance ofian RI to support a FS and remedy
selection for Newtown Creek (“Creek”). In part1cular the Conceptual Site Model (“CSM”) used
in the Work Plan addresses only a subset ofi current potential discharges to the surface water and
sediment (“Creek-System”)—namely, municipal sources—and fails to appropriately incorporate

! Letter from Alexander B. Grannis, ‘Comrnissioner of the New York State Department of 'Environmental
‘Conservation to Alan Steinberg, Regional Administrator, United States Environmental Protection Agency (re
A Docket No EPA- HQ SFUND-2009-0588- 004) : :
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. any past or current contaminant- d1scharges from industries or 1ndustr1al propert1es in the v1c1n1ty
- of the Creek. : :

It should be noted that the members of the Newtown Creek Croup (Exxon-Mobil,
Texaco Chevron, British Petroleum, Phelps Dodge and National Crid) are heavily finded and
~ have a strong self interest in attempt1ng to establish that they do not have liability under
CERCLA for sediment contamination in Newtown Creek. As is clear in the submitted Work
Plan, this group is attemptingto place CERCLA liability solely on other parties, namely the
municipality and the City’s taxpayers.” EPA must be aware of the self-serving objectives of these
. industrial polluters and safeguard the remedial program from this inappropriate influence.

_ To address the serious deficiencies in the Work Plan, existing information and data
relevant to: (1) historical activities and industrial processes on the Newtown Creek uplands, and

(2) the nature and extent of contaminant enclaves in the Creek System should be used to rebuild . -

- the CSM. EPA has made it clear that its ‘approach to the Creek will be consistent with- its
approach to Cowanus Canal: focused on ‘addressing contaminated creek-bed sediment and

* identifying and ceasing any ongorng contaminated uplands discharges to the Creek. In a follow-
* up technical review session, EPA indicated that while Combined Sewer Overflows (“CSOs”) and
Storm Sewer Overflows (“SSOs”) discharges could be contributing factors to the Creek’s current _
condition, they are very likely not germane to a potential cleanup of Newtown Creek. As such,
the proposed Work Plan must encompass additional aspects that will be relevant and contribiite
to the remedial program, including a substantial expansion of the scope of investigation within -

{

the Creek as well as upland source areas. . .
\ : : . . -
Although the current Work Plan suggests that some of this scope deficiency could be
~ addressed in a planned “Phase II” investigation to address gaps revealed in Phase I, many of ,
- those gaps are evident now and should be addressed immediately. As ciurrently des1gned Phase .
I cannot thoroughly identify nor ultimately address add1t1onal data ‘gaps that must be filled to
achieve a comprehensive characterization of the Creek Moreover, a two- phase approach and.
other artifacts of the original Work Plan’s development, which were reported to be responsive to
DEC’s initial request for speed in the 2007 draft of the plan, are no longer relevant. Therefore, _

~ the two-phased Work Plan approach should be abandoned 50 as to better advance the goal of

cleaning the Creek P - Vo

_ The current Work Plan must 1ncorporate the following changes to establ1sh an
appropriate baseline for an RI/F S and ult1mate remedy select1on

1. Substantial an‘d targeted/addition to the scope of proposed field work and
research. A broader scope of work is needed to characterize: the nature and extent of
ongoing discharges of contaminants from upland industrial properties to the Creek; the

~ fate and transport of historical d1scharges of contaminants to the Creek from all sources, - -
including industries; and to prov1de for a baseline human health risk assessment

(“HHRA™). o : o .

A
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“II. Removal of work scope elements that do not advance the goals of RI/FS Certain-
- work scope elements should be removed because in their present form, they are
~_improperly-designed and ‘will riot provide data or information that advance the goals.of
“the RI or FS for the Creek, including the overweighting of routine CSO and SSO
".discharges, and other artifacts of the original DEC program structure. Further, the air
- quality monitoring program is poorly designed and is not capable of assessing 1mpacts
from the Creek. :

I11. Conceptual Site Model. Fundamental changes are needed to render the CSM accurate
and complete. The CSM, as described in the Work Plan, focuses solely on current
municipal soufces potentially discharging contaminants to Creek System. The CSM does -

* not recognize historical sources of contaminants, particularly from industrial operations
along the shoreline and in the watershed, nor does it reflect the extensive base of | '
environmental data already generated for the Creek System and- adjacent upland
propert1es The existing data demonstrates clear pattems in contamlnant fate particularly
in Creek sedlments v : _ » - :

IV Complete modification of the Work Plan’s textual overlay. Complete modification of
the textual overlay of the document is necessary to provide a balanced and
comprehensive representation of the Creek System; to eliminate the sole emphasis on

~ potential municipal sources, and to fa1rly represent all historical, current, and potential
contaminant sources. - :

Each of these elements is desCribed in greater detail below.

L SUBSTANTIAL AND TARGETED ADDITION TO THE SCOPE OF PROPOSED FIELD WORK AND
RESEARCH

E The Work Plan purports to present a scope of work sufficient to satisfy the requlrements

" to complete an RI/FS for Newtown Creek (e.g. page 1-1 and page 5-1). To achieve this-goal,
however, the RI must be capable of generating data sufficient to complete the FS and support the
- selection of a remedy. As currently designed, the Work Plan does not meet this standard..

1 . .
[ J -

A. Upland Contaminant Sources .
: )
. As noted above, identification of upland discharges of contamlnatlon to the Creek System
_is a critical component of any Creek-wide investigation. The Work Plan makes no proposal for
" actual field investigation of groundwater discharges from upland industrial properties. On page
* 3-3, for example, the Work Plan only proposes the evaluation of existing data on upland sources
dur1ng Phase I, but identifies no actual reports or data sources for this evaluatlon (as discussed
elsewhere in these comments), nor is there any indication that existing reports or data sources are
sufficient for such purposes Phase 11 of the Work Plan proposes to fill data gaps found in Phase
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L As noted at the outset there is no 1nd1cat10n that any data gaps can be identified using the
scope of work currently proposed for Phase I. Further, the Work Plan for Phase II makes no
specific commitment to perform any groundwater field work to assess .upland contamination -
discharge. Rather, on page 3-3, it merely commits to “. . . evaluating approaches for the
~collection of groundwater data” to fill data gaps that may be 1dent1ﬁed

Overall, the Work Plan is 1ncomplete and highly b1ased in its representatlon ofthe
occurrence 'of contaminants in the Creek System, and it is inconsistent with the ﬁndlngs of past
" investigations. In a discussion of the nature and extent of contaminants of concem in sediments
in the Creek System, the Work Plan repeatedly emphasizes polycyclic aromatic hydrocarbon
* (“PAH”) compounds, which it generally attributes to CSO and SSO discharges. There is no
discussion of the lateral and vertical distribution of other contaminants. For example there isno
discussion of the concentration distribution of total petroleum hydrocarbons, which can be
d1rectly attributed to petroléum industrial activity on the Creek and exceeds 10% in sediment in 7
various depositional locations within the Creek System." Other examples include concentrations
of copper, which according to past reports exceeds 3% of total sediment mass in sediments along
‘the bulkhead line of the Laurel Hill facility, an area of historical copper ore unloading. This
finding illustrates the role that contaminated material spills, which occurred during historic

* . industrial activities, have played in the development of the current contamination profile of the |~

- Creek System. However, this existing data and evaluations of pathways for contaminant
~discharge from industrial operations on the Creek are absent from the Work Plan.

_ " The Work Plan proposes some effort to- reconstruct sources of - contam1nat10n in the Creek
System during Phase I. For instance, page 3-2 of the Work Plan discusses what the Newtown
Creek Croup has characterized as mostly mun1c1pal sources, ;ncludlng CSOs, fill activity, and

* storm sewers. While there is a reference to “landside groundwater impacts,” the list of data -

sources identified for review in the plan (presented in- Appendix B) does not include a single

.report of groundwater contamination from landside industrial activity. Yet there are numerous

examplés of such reports readily available for review—indeed, many have been produced by

members of the Newtown Creek Croup and documents substantial contamination that they have
caused.  Moreover, almost all of the reports identified in Appendix B that present actual data and
information on Newtown Creek describe potential municipal sources (i.e., CSO and SSO ‘
reports). On page 3-3, the Work Plan indicates that data gaps identified in Phase I will be filled
in Phase II. However, without sufﬁc1ent scope for the investigation in Phase I, it is evident that
there will be no data gaps identified for the upland groundwater contamination discharges from
known industry, and thus no addltronal work will be completed in this critical area in the

~ contemplated Phase II. - ;| e

This clear bias in development of the Work Plan, if left uncorrected by EPA, will delay
the performance of a representative Remedial Investigation‘and cleanup of the Creek, or. worse,
will bias the résults of the Remedial Investigation and achieve the goal of shifting respons1b111ty
for cleanup from industrial polluters to the c1tlzens of NYC -

o
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To’address these deficiencies, the Work Plan should be modified to:

e Provide an appropriate evaluation of likely pollutant discharge pathways and a plan of
investigation of contaminant d1scharge to the Creek System from all past contaminant
sources, including upland 1ndustr1al sources; .

. Develop a plan of investigation to identify an'd investigate historic industrial
" processes and the role that these processes may play in contaminant distribution,
including but not limited to: materials loading and unload1ng, transport and d1sposal

' activity and direct waste discharge to the Creek :

. Summarlze the h1stor1c use of adjacent land and present known h1stor1cal land use
data :

¢ Summarize all upland industrial propert1es with documented d1scharges to the -
~environment and potential d1scharges to the Creek System, 1nclud1ng the propert1es of
- those part1es w1th1n the Newtown Creek Croup; -
.. ldentify all historical technical environmental reports for upland industrial sites with
* known environmental discharges and include these documents in the document table
* in Appendix B that identifies sources to be used in subsequent rev1ew

’ o . Identify all relevant existing studies of upland contamination of land and groundwater |
from environmental regulatory programs, including all sites managed by DEC; X

e Position additional sed1ment cores along the bulkhead lines of critical 1ndustr1al areas
* where the history of operatlon 1nd1cates that loading and unloading operatlons -
occurred : :
"~ o Evaluate all industrial land propert1es and propose fleld work 1nclud1ng the
installation and sampling of groundwater monitor wells, to investigate these land
, parcels for d1scharges of contaminants to_ the Creek System; and

e - Include plans to perform f1ngerprint—type investigations, including geochemical
ratios, to aid in the identification of source responsibility from industrial properties.

' B. Insufficient Emphasis on Contaminant Proﬁles

There is no discussion of the effect that historic discharges from 1ndustr1al sources have
had, and may continue to have, on the sediments in the Creek. There is ample data from earlier
reports on contaminant abundance as a.finction of depth in the sediments of Newtown Creek.
This data shows, produced using age-dating isotopes of beryllium, lead, and cesium, a profound
increase in concentration of contaminants with depth. The highest concentrations correspond -
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with'sediments deposited in the first half of the 20™ century during the périod of peak industrial
activity and industrial discharges to the Creek System. The Work Plan repotts, on page 2-8, that
observations from Laurel Hill investigations (OU-6) were used in the development of the -
proposed Work Plan scope. Although this report is appropriate for this purpose, with the proper
data and associated evaluations, there is virtually no discussion of any of its valuable findings in
- the Work Plan itself, nor is there consideration of the implications of these ﬁndmgs on the CSM,
" the scope of work for the Work Plan, or the FS. In fact, the only citation in the entire plan on the
- sediment contam1nant distribution with depth (at page A-4 of Appendix A), suggests that
© contaminants are . . . nearly uniform concentration with depth.” This s1mpl1st1c summary of
existing data is blatantly 1ncorrect highly m1slead1ng and must be addressed: .
o

A comparison ‘of contammant concentratron and depth ﬁndmgs is essent1al to the -
- development of the CSM, Work Plan, and FS. Without an examination of contaminant
~concentrations as a function of depth, the Work Plan emphasizes shallow sediment, and proposes
a grossly insufficient number of sediment samples at depth. Such samples are essential to
identify and delineate contaminant distributions at depth in the Creek sediments and, ultimately, '
to yield data sufficient to make informed decisions about the final remedy for the Creek
sediments. Without proper sediment data, the FS and the Record of Decision (“ROD”) could
lead to a worsened condition in the Creek System rather than an 1mprovement

s To address these deﬁc1enc1es the Work Plan should be mod1ﬁed to
. Identify the actual pattem of occurrence, of contaminants w1th réespect to depth and -
present example profiles, as presented in the Laurél Hill draft RI report;
_ Ident1fy the significance of the spatial pattems of sediment contamination, including |
- vertical and honzontal distribution and their relatronsh1p to past activities that have

(caused these pattems of contam1nat1on

'y Include a greater number of deep sédiment core profiles to create a higher density of
‘deep sampling in the Creek System Deep samphng dens1ty should be increased'by. a
factor of two or three : . '

( 0
“ e Include a greater number of rad101sotope age-dating of core proﬁles Rad1o1sotope
' sampl1ng dens1ty should be 1ncreased by a factor of four :

. Include baseline data tables with concentrations for all data for all contaminants that '
. have been measured in valid prior investigations of Newtown Creek, 1nclud1ng the
- Laurel H1ll draft RI; :

o Include maps (in plan view) and geolog1c cross-sections that show the lateral and
vert1cal d1str1butlon of contaminants beneath Newtown Creek based on valid prior
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1nvest1gations Provide descr1pt1ve text to explain ﬁndings and provide a basis for
proposed work; and : ,
. Include baseline geologic cross- _sections showing data from prior 1nvest1gations in the
* "Creek and on land in the vicinity of the Creek illustrating the thickness and o
distribution of sediments beneath the Creek and stratigraphy of underling geologic
units. :
e

C. Integration of RI with ongoing and completed regulatory upla'nd cleanup programs
A
, The Work Plan does not cons1der how the work performed under the Work Plan would
be integrated with past and ongoing regulatory programs, such as env1ronmental remedial
programs for upland contamination sites administered by DEC,

To address these deficiencies, the Work Plan should be modiﬁed to:

o Provide a mechanism to bridge the 1nformation from upland environmental
investigations that have been performed under DEC remedial programs with the -
information and data generated directly under the RI Work Plan; and

. Identify data gaps in existing regulatory programs for investigation of upland sites,
“including industrial sites, with respect to Superfund requirements for the Creek -
System and establish the necessary scope of field investigations to fill these data gaps.

D. Hydrodynamics

S

" The RI Plan proposes hydrodynamic models:of the Creek that integrate potential
municipal sources, such as CSOs, but does not also propose hydrodynamic modeling of upland
sources. ,

To address this deﬁciency,.'the Work Plan should be 'modiﬁed to: .
. Perform groundwater flow rnodeling ofland areas that incorporates fate and transport
of contaminants derived from known and identified upland industrial and other

sources with potential contaminant discharges to the Creek System ,

E. Standards, Criteria, and Cuidance .

The Work Plan does not include the standards, Criteria, and guidance (“SCCs”) that will
be used for purposes of evaluating characteristics of contamination identified in the RI and does
not 1nd1cate how these thresholds will be used to judge sampling results. ‘

. To address this deﬁc1ency, the Work Plan should be modiﬁed to: -
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. / . . ‘ : . . o
e. Incorporate SCCs that will be used in the RI/FS process, such as those published by
EPA and DEC to gulde a Federal or State Superfund cleanup of contam1nated
sediments. : 0 ;o ; :

" F. Hurnan Health Risk AsseSSment

. The Work Plan does not include a plan for a HHRA, which is requ1red to rdentlfy the
potential routes of contamlnant exposure to proximal populations and quantlfy the associated
.health risk. . . : » -

~

To address th1s deﬁC1ency, the Work Plan should be modlﬁed/to LT

e Includea plan for performance of an HHRA that would analyze potent1al pathways of
" contaminant exposure from the Creek, such as surface water, sediment, and air
- quality.. The data would be used to evaluate the baseline risk to p'opulations and as a
‘ comparison for risk evaluation for any potential firture remedial action.

I1. CURTAILMENT AND REMOVAL OF WORK SCOPE ELEMENTS THAT DO NOT ADVANCE THE
" GOALS OF RI/FS r

. In llght of EPA’s stated goals-and approach to Newtowit Creek ‘the Work Plan, with
‘respect to CSOs and SSOs should be s1gn1ﬁcantly modified to reflect its likely contribution to

Creek contam1nants - L

A. Combined Sewer Qverflows

EPA has 1nd1cated that in its view current ongoing inputs of dilute sewage and storm
' runoff via combined sewer overflow are not significant factors in the assessment of remedial\ .
options and selection of a final remedy. The current Work Plan, however, appears to conclude
on page 3-12 that CSOs and SSOs « . represent an important cont1nu1ng source to the Creek -
‘enviroitment.” No data is presented to support this conclusion.” While this statement may not be -
intended as a conclusion that the City’s CSOs are ptimarily responsible for the Creek’s current
conditions, it demonstrates the current Work Plani’s strong bias toward municipal contributions -
to the Creek environment, despite the fact that those contributions are not likely, in EPA’s view,
to play a significant role in future decisions on the remediation of the Creek.

To address this deficiency, the Work Plan should be modified to:

iy

2 Note that the proposed samplmg at CSO dlscharge points as proposed i is also problematrc There is currently no
methodology for using technology to get meaningful data from CSO events as they occur. Ifisampling after a CSO
event is to remain in the Work Plan, DEP would need to review and approve a protocol for such sampling. O

4
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o Reduce sampling of CSOs and SSOs in accordance with field inyestigations
- appropriate to assess the potential for illegal discharges into the Creek System,:
' _including those that might occur at all point source discharges '

B. ‘Air Quality .
The Work Plan indicates, on page 4 1, that the air quality data Will be utilized “. .. to -
evaluate if Creek sediments and surface water have an incremental impact on the concentration
of . .. constituents in ambient air.” The proposed ﬁeld work is not capable of achieving the
goals set out in the Work Plan. The Work Plan proposes field sampling to evaluate the
contribution of the Creek System to degradation of ambient air quality by comparing upwind and
downwind sample results. However, downwind samples are likely to pick up airbome

contaminants liberated from mobile and other localized pollution sources from within the project =~ -

~ area that are unrelated to the Creek System (z e. from trafﬁc on the Long Island Expressway)
The Work Plan should be modiﬁed to:-

e Propose air quality work that provrdes a proper scientific context for data collection
- thatis capable of achieving program goals. :

. 'III CONCEPTUAI}SITE MODEL . )

The Work Plan suggests that elements of the CSM will be revised based on the data ,
obtained under the Work Plan (e.g page 2-7;page 4-1). For reasons defined in these comments,
the data obtained through the current Work Plan will be insufficient to develop an accurate CSM,
and may lead to selection of an inappropriate remedy for the Creek System A »
The CSM 1s incomplete for, but not limited to, the followrng reasons: (1) the CSM omits
consideration of historical inputs of contaminants to the Creek System predominantiy examines.
current conditions and discharges; (2) the CSM does not consider processes that o¢curred in
conjunction with upland industrial activities that could reasonably be expected to produce a
contaminant signature or hotspots in the Creek sediments (an example is raw material loading
and unloading along the bulkhead with spills affecting local sediment); (3) the CSM fails to ,
incorporate existing geochronological and geochemical data that show, throughout the Creek, a
profound impact of past industrial activity on sediment contaminant levels during the period of

. . highest industrial activity; (4) the CSM omits ongoing discharges from upland properties and in

the process, emphasizes only discharges from identified muniCipal sources; and (5) the CSM

fails to consider existing data that supports industry-specific impacts, such as high metals in'the -~

vicinity of specific industrial properties, and high total petroleum hydrocarbons (i.e., in excess of
. 10% in some places) in sediments throughout the Creek , o )

~
-

.» - To address'thesedeﬁciencies, the existing CSM shonld be thoroughly revised to:
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e Make it complete and consistent with current knowledge of the Creek System and to
prov1de for the changes proposed in these comments

1V, COMPLETE MODIFICATION OF THE TEXTUAL OVERLAY OF THE WORK PLAN
)

In summary, the textual component of the Work Plan is 1ncomplete and b1ased N
consistently and repeatedly citing and calling-out potential municipal sources of contamination -
to the Creek System, while excluding other potential sources, including industrial sources
attributable to members of the Newtown Croup. One of many examples of imbalance in the text
~ overlay of this Work Plan occurs on page 2-2. In discussing the emergence of sewer systems in

the region of Newtown Creck, the Work Plan concludes that the city ran sewer lines to the Creek . -
in the mid-1800s . . . against the advice of the city surveyor.” Setting aside the fact that Queens _
and Brooklyn did not become part of New York City until 1898, this passage isjust one of many
‘instances where the Work Plan characterizes the City as the sole identified responsible party, and
~ inthis case, to impute some malfeasance to the City’s past actions with respect to Newtown '
Creek. Meanwhile the report makes no mention of the abundant historical records :
" contemporaneous with the emergence.and proliferation of industrial activity on the Creek in the
late 19th and early 20th century that highlight the use of the Creek by local 1ndustry for direct
discharge of liquid industrial waste products. Indeed, one of the reasons that the Creek became
"one of the most industrialized areas on earth by the 1920’s was because private industry could
easily dispose its liquid wastes into the Creek without treatment. Another example is the
~ summary of the RI field effort to identify of upland sources of contaminant d1scharge to the
Creek on page 4-3; the report mainly highli ghts potential mun1c1pal sources “(e.g., outfalls,
. seeps CSOs and SSOs) » - : L
To address these deficiencies, the W.ork Plan should be modified to:
o Completely revise the textual overlay of the Work Plan to make it complete fair and -
- unbiased. In partlcular the textual overlay should include a full account of all
potential sources of contamination to Newtown Creek, a. representatlve account of all

" . known and availablé data on such sources of contamination, and should reflect the -

major pomts d1scussed in Sectlons [ through III above. . : :

While the deﬁc1enc1es descr1bed above are substantlal the proposed solutions can be
’ 1mplemented with ded1cated effort. ~ :

Slncerely, o —

Dan1elC Walsh o | -
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C. Newtown Creek Owriership Memorandixm;‘
~ : Lisa Bova-Hia'tf
- phone:(212) 788-0705
fax:(212 ) 788-0450
) gmail:lbova@law:nyc.gpv '
- MEMORANDUM
TO: - CAS HOLLOWAY )
JOHANNA CREENBAUM
FROM: LISA BOVA-HIATT
) ’ ’ | V
DATE: OCTOBER 20, 2009

'SUBJECT:  OWNERSHIP OF NEWTOWN CREEK |

7

INTRODUCTION

You é’sked the Law Depaftrﬁent t;> research the owngrship of Ncwtown‘ Creék. 4' Our '
review_c?nc_ludés that fhe majority of Ne\‘évt.orvl Créek“(‘-‘C'reek”) is owned by the Staté of New
York (f‘Stz;te”), although some portions (;f the Cﬂreek Weré 'grante_vd by the State to\ private -
individuals and corporations, as set forth on the attablqhed’ State watér grant index mab. The
balance of Newton Cfeek, within the general boundarie; of Meeker Ayenue and the vicinity of

Metropolitan Avenue, is owned by the United States of America. The City of New York .
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‘

(“City”) owns.a small portion of the Creek between Meeker 'Ai/enue and the former'Hobson
“Avenue.'

1
\

BACKGROUND ,' o AP

\

Newtown Creek,' a tributary of the East River, was a.boundary stream between the

colonial towns of Bushwick \and.Newton. It is now a boundary betWeen the Boroughs of

. ’
! i

Brooklyn and Queens." When the Crown issued charters to the towns of Bushwick and
Newtown, neither was granted titl_e to the..lands under the waters of Newtown Creek. Thus, after
the Revolutionary War, title to the land under the waters o_f Newtown.Creek devolved from the.

‘Crown to the State (except where a1ready' granted).

' GRANT FROM THE STATE TO THE CITY
- . . . \ N

Pursuant to the Laws of 1919 Chapter 51?,- the New York State Legislature ,
authoﬁied c'o’operation between the State and the Ci_ty,l tc_j) work td gether, along with the F ederal '
government ‘to renovate NewtoWn Creek. The Commissioners of the Netv Y ork State Land.
Ofﬁce were authorlzed to convey the lands under the waters of Newtown Creek to the C1ty

Pursuant to the Laws of 1924 Chapter 89 the area to be granted by the State to the
City was redeﬁned and the transfer of these lands v was enabled The defined area extended from

Meeker Avenue (Brooklyn)‘and Laurel Hill Boulevard (Queens) southerly to a line 50 feet north

of Metropdhtan AVenue. By Letters Patent dated June 6, 1925, recorded July 1, 1925, in Queens

!

Hobson Avenue ran parallel to Meeker Avenue and became known as 434 Street, which is now closed.



County, Liber 2760 of conveyances page 2, the State quit-claimed its interest in the subject area -

~
N

to the City. o T

G@T FROM THE; CIfY TO THE U.S.A. ‘

| Pvuvrsuan’tj.to .(forn.ier) Chartef sections 218-a and'v971‘-a, the City was authorizgd to

| make'grants olflandvto the United"Sta.te;s of Americé,for the'iﬁuﬁrOvement of ﬁavi giat'ion,_ upon' the -
‘authorizatiq;l By the Com_mi_ssioners of ‘thz Sinking Fund.‘ inv 1929, (éal'. No. 32) the .

: Commissionetg of the Sinking Fund authbriicd a grant.to the United Statés of _Ameriéa of most
of thé landé upder t};e,Waters of Newtown Créék,.-which the City had re_ceivedfrdm the State. |
'~ The City4conve.yed the portion of I\.Iewtc)wn.rCreek extending.from/the 4vicinity o/f HoBson |

" Avenue (on the northj southerly'to a liﬁe 50 feet north pf Mctropolitan'Averiue to thc United' 4 -

States of America and retained the nbrtherly area of the Creek between Meeker Avenue and -~ -

former Hobson Avenue,

o Separate reéordings of the deed faciﬁtating the"tra'nsfer of this property from the -
City to the United States of America were made'in Queéns (Déed L. '3_336, p.' 65, recorded "
08/23/1929) and Brooklyn (Deed L. 3063-p. 536, recorded 10/07/1929). Based upon our -

findings, the United States of America has not divésted itself of its interest.in the Creek. -
- - ) - N . ) ,1 ! ) . i
Please find copies of the laws and the deeds referred to in this memorandum

-~

attached. _ - : o X
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AppendixD .. |

D. = Notice of Intent to Sue Letter from NY St‘afeAttc’Si‘nev General Cuomo’

B ’M ATE ORNEWYORK =
o ~CIRE AK up THE: :‘\'I'TIZIRa\él"‘.‘v"(f“vlﬁx\iliE&’.-\L ‘ v - o
C ANOREW ML CUOMD : . : . ) Dingilst 0F PUBLE ADWOLARY
Alioroy Ganprai ] Environmental Protaction Buseas
February 8, 2007
Yia Ce'rtified United States Mail - )
ExxonMubii Corporion o 4 Chevron Environinental Management
Corporate Headquarters . ) Compaity: '
5959 Las Colinas BuuludrtE , 6001 Bollinger (”anv(m Rd.
Irving; Texas 75039-2298. t . San Ramon, California 945_81 :
ExxonMobil Corporation . : Chu ron Envirpimental \‘hn.ubcmcnt
Corporation Service Company ’ ~ Company
Registered Agentin New York State C orpor.mon Service Company
80 State Street ' ' Registered Agent in New York State -
Albany, New York 12207 Co " 80 State Street
_ - ‘ ~ Albany, New York 12207-2543
. Stéve P. Tnhlem - ‘ C ‘ :
i ExxonMobil Refining & Supply: Cnmp.my‘ © . BP Ancrica Inc.
Global Remediation- - 4i01 Winfield Rd.
Inwod Terminal _ Warrenville, Ilinois 60555
464 _un‘bhty Boulevard S ,
Ihwood, New York 17096 - © BP America lie,
' “/ . ) o ' -CT Corporation System -
Chevron Corporation - . - Registercd Agent in New York- Statc
6001 Bollinger Caniyon Rd. - 111 Gighth Ave,
San Ramon, Calitornia 94583, - New York. New York 10011~
“Chevron Corporation ' " Phelps Dodge Corporation:
The:Prentice-iall Ci ar;mmuon System, Inc. One North Central Ave. .
" Registered Agént in New York State Phoenix, Arizonas 85004-4416. S
80 State Street . N ! v ‘ ’ ‘
Albany; New York:12207 Con ‘Phelps Dodgc' Corpormion - o
: ‘ CT Corporation Systcm ' g S~
’ Registered Agent in New York State ’
111 Eighth Ave.
' New Yaork, New York l()()l l
B - - . Page1of12,_- v

120 @roadway, 20th FI. NowYork, N.Y. |{‘2?\~(‘~’132 ¥ PMﬂn u 1254166946 » Fax (212) 4168007
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Lhex ToM (,ox'poratxcm and iy afﬁll

Keyspan Corporation - . : .Kuyap'm Corporatxon
Corporation Service Compauy . -Oné Metroteeh Center
Registered Agent in New York State : - Browkiyn, New York 1120}

80 State Street

Atbany, New York 12207-2543 :

RE: -NoleL ot Intent to bm. L‘(‘(OﬂMObll Corporation, buonMob;l Refinipg & bunnlv
C 1 CoinpanyiChevran Corporution, Chévron IF Fnvironméntal Mmag;mmx Company,
. - BP America Inc,, Phelps Dodge.Corporation, and Keyspan G omomuon for
- Violations of thie Resource Conseryatic dnon and Recovery Actin (:mwmm
. 'Bmoklm. Ncw Yoik . :

"

\ . . N N B ‘
Dgar Sirs and M'ldmm ) R ) ) -

ey Lhev 011, fwnvlaronmenml Mmmgemem C 0
“Chevron™);. BP Almrlc.& Ine. (BP), Pbulps Dodg; Co rpurdlxon {PD), andt Kt.yspzm Lm’pnranon
(Rcysp:m} undur 4" e 6972('1}[ tWB)for violating the. federal R‘.sourcu Conservation-and.’

Recovery Acr (RCRA) by creating an immninent and substaritia) fmdamwxmml o healthand the

cnvironmignt in Newtown. Creek:(the C'ruk) and: pornons of the ad]accm shoreline, fnilsaction;
the St'ng will seek injunictive retiefunder RERA for solid-or ha?ardous waste contamninition of
soils.and groundwaters, and the sitrface waters: and ‘séditmicnts. of the Crcck all of which may’
pose,. scpamul\- and’ collectmly an:imminent-and substantial mdang;rment {o:the health.of.
Gireenpoint™s residenits and 1o the Crevk. and’ its surronnding: mwmus The State’s ultinate goal
is the cleanup of the Creck. : '

I The Contariination of Newtown:Creek with RCRA.Solid or Hazardous Wastes
~ e . - S
Anchistorie and underappreciated resource, Newtown Creek is a 3.5-mile-long waterway
that sepatates Queens and:Brooklyn, New York and that flows into'the East River, making it a

. 1ributary of the inivalnable New Yerk l1arhc>g The Creek itseif has  SEVS cral-tributarie’s - Whale
Creek, Dutchy: Kllls. \elasputh Cmek g i:ngiesb lels - 'md approxmwtuly 170 acres of sedimicpt

~

bed: o ’ .

Recent sampies.of the.C réek’s s %urtace waters and sui:mcnzs hav rev«.akd thitt mduslrial
waslcs. ocluding pc%mlcum are prescm iu the: Crcuk ‘Hachcdfag ’ExhlbltA-'is zs;!ii;t

" wastes, Or chemlcals. cirreritly toond ity tlie Creek. Sonie of those. listed ~ for mcample arsmic

lead, Coppgr variaus mlg,chlmumted bipheuy!s ( PC BBs), various pu.ncldw.. various palynuclesr
aromatic hydrocarbom ( S’AH»), various semi-volatile organic: compounds {SVOCs), and various

- volatile! organic cumpounds {VOCS) - dre known-10 be toxic or cmmm_‘cmc Most, if ot-all, of *

i

S ~ Page2of12

mpdny {m r,:ther



Appendix D . I

" pose atireat i ihi

the chemicals i's't‘éd» i;i)ﬂE-iéhib’iti A are
“have bieeri @ czﬁd@;ﬁ;d;

lhc presencée ol these RC RA waslcs inithé Creek s walers-and suimlmts niay’ posc a

threai to the-healih of its-citizenssand. ruldulls ~ i, particular, nearby-residents, subiste

§; auid recreationst users: “The continued presence of these wasiesimay: a]so
‘reek’s aquatic hTe —fis b, shn.llnsh crustiyeians, and:plénts — and to any’
birds —walerfowl and wading bizds, Tar msumc( - that mlgratc thmugh or'edt biotg fmm the
Creck: vaddition, i Creck s comigmination Ludz.mgnm ihé various other nafural resgiirces-that

exist within.the Creek’s ceosystem — its surface waters, its sedi ments, andd its tidal wetlands,

hshn.rs and crabb;

among. others. kmallv e rcck gipotintion.may also p(le a thrc.n to-the averall wager qualny

ol \!Lw York Harbor

n The;_RCRA Solid or-Hazaridous Wastes Disposedl of by Exxon, Chevron, BP; Phelps |
l)(’)dge,~and Keyspan Created-an Immident and Substantial' Endangerment .
At : i~
Fach of thie companies noticed hére by the State. hisve contributed ar are - contributing solid

or. haz'lrdous wastes 1o the cunvent comarnination of the Creek’s waters and- sedxmuus ard
: -ldj.lCt.m land areas, and therefore: bn.ar responsibility for ereating énviropeental umdslkms that

Staudm‘ﬂ il (“ompuny the Starecdind Ol C (}»mpzmv

'may pose an imminent and substantial cndangunmm to-public health and the umronnu.m. all mn

wolauou of RCRA

Al Exxon S

{ not mzllcr T

xorand itg prcdwcsﬁm’ﬂ mcludmg, mc
New York, and Mobil il Campany, hawe
ownui and’ opzrated pmmleum 1em\en and storape facilities ~- i times Koown as the Bn}oklyn
'l’n.rmuml ~Tlocated-in the, Ur«.cn[mix burbiood of B;’mk!yn. Al oite:paint, thisse’ fatilities.
inéliadula Iargc tank farm ‘propesty {1 pzn’t nf the Newlowin Creek Wastewater Treatnient
Planty and a refinery and storage’ facility; that mmmpﬂs%d all of the land ndw: bounded by North |
Henry Street, (xrwﬂpmol Avenue, Nurm.m Avenue, ’Apulto Streel; and Newtowr (‘mk Exxon
still owns an inactive pumlulm smmg i 1(‘:11%)' withii that area.

Since a least the carly 1900

l)unu{_ 0. the many dcc.zdu of Eixxon's:operation:of itg: C:rwnpmm px,wolwm reflirery and.
storige’ faeilities, Exson spilled; iuxku orotherwise. dlscanlgd at least-seventeen million: gdllons

ofvarious putrokum products snd othu now—pclroluun pothuiants-fron its- C‘rrwnm:m laeilities
into thé surrounding ‘environnsent, mcludwg, into the soils, subsurtace soils, g,mundwatcr and the

waters and sodm\cnts of Newtown Creek. This wlduprgad contwnination has torméd a massive

“plume of underground petroleum and other pollut&ms In the Greenpoim area (the Spill). Vapors

from the Spill’s potlutants.continue: o present mlgumb 3 healthrisks o e people.of Greenpoinl.

Exxon’s disposal of sohd or hazardous wasies.is angamg as'the Spili's: pullumms

'Lommuu to move into the Creck lhmngll seepseii shoreline bulkheads tocated at the: Pcutus

Page 3 0of 12
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JImporters and Stccl Bqumo.s propc.mes anu on unonmnon and heln.i throigl com'munaled
groundwater flowing into, the:Creek... Exxon also coutinues:lo:dispose-of solid of hizardots -
wastes through i1 on-site’and ol'l site froe pmduu TECOVErY syS IS, wlmh are’ curruuly
d:scnargmg into the Creek sotid-or huardous wastexiot.authorized:by any. federal or state perniit
or equiva |L]1Ly '

.. Y

\Lmy irnot all, of thesolid or ]1Mal’d()u\ wusles. dn.poscd of ‘o being disposed of,'by
Exxon havebeen deteeted in the recent sgampling of the Creek’s sirfdee waters and sediments,
see the attached Exhibit A, and have also been detected in recent groundwater samphhg in the
Greenpoint aren, see the attached Exhibit B, Creck sediment samples also found petroleum - as
much-as 10% of the dry weight ofilne sample; )

: S o

B: - Chevront '

Chevron, and its predecessors, including Paragon Oil: Company. zmd Texaco Inc.; owned
and operated a.peiroleum storage Tacility that was. fecated in Circenpoint, Brooé{lyn a1 iy corner:
of Bndg,-.wau.r Street and Meeker Avenue anfd awhich: bnnix.rcd the. Creek. During the:conirse, of
its ownc.rsh:p and ‘operation of this: lacﬂny ¢ hevrml ahd ns pﬂ.decessors sp:lled teleased, and
<otl1erw1sc dlspmu.d of petmlmm anel.other: Lzmtamm‘mts into the environmenim fli¢ areq of its
facility: which-contaminants cittered the subsurfacc,. sonls, and grouudW'lter. as-well as the
surface waters and sedlimenis of. the Creek nud iis. tributaries.. For years, und conti imiing 10 ihe
prux’mt wm-umnants tmm thwc r'.,lc*x-svs hm c d:sc]wrgcd mto lbc: mijamml C rwk thrcmgh gaps;

‘ as the Pu.rlcss Impomrs pmpcny These hul&hwd dnschdrgu; arc on gmng

Mdny, i'not, uII ol llx sohd or hu/ardous wastc.s dmpo;.ed m‘"_ m"hn.mg dmpmcd ot hy

Gru.npnmt arca, see the dil.ﬂ hu.bd Exlnhnl B.¢
much as 10%.of the dry wubln of ‘the sanple.

1

’ . c : i . X K y

: BP, mcludmg a predecessor, Amoco, owns and operdtcs: lhc. BP Amoco Butk Storage
I"duxlxly located at Nonnan Avenue' and Apollo Strectin Greenpoint, Brook lyn, adiacent to-the'
Creék, During the course ofits: ownerslnp and aperution-of the lacxhty BP Spl“x_d released, and
othexms-. disposed of petraleum and otbir pollutants:into the environmént in the area of it
faci hly and, those: politauis enteted ibe substrface, soils, apd: gm&mdwwtgr, as well as the wirface
waters and sediments of the Cru.k and i its; mhumms. Pumleum and other: poliut'uus from lhc. o

[

- The Po:,rkss Importers’ propcny is loczmd a1'26 Bndgc
[Block #2666, Lots 1,52,.125),:and the Steel hqumus property is'l
Street and Bﬁdgcu mr Slrcc% (Block #"666 [,ols 10 Land ’OE)
U

4
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BE fucility. have. mlgmlud llnough tlw »ubsus’ﬂcu and: :m.zgm.d withy: confaminants from Exxon’s
. :Sp!ll c.\xnluallv dxsc]mrgmg ifto-the Cre;  watdis and. sedmmuz. I‘\xon Che\mz&, aid BP*
tugc_lher wiil h;rculu_r b’ rclc::rml L s li)x: m! urmpdmu.

Many, if notall, of the solid or hd/ardoux wusles: dxsposcd of, or being d)\pﬂ\c.d of, by BP
huve been déteeted.in the recent samplmg of the n.ek surfice waters and sedintents; see lhu
attached Ex]ubx! A, and have also been: dLlL(.lL(l in recenl gmundv.aur samplirig in the
("r«.enpoml arw. see. the aﬂaclud Ex]n B, Creck’ swnmm samptcs alse ﬂmnd pc?ml»um as
much.as 10% of the dry'w u;_.Jn of thé sample:

D. thgs.mdge

Phelps Dodge operated a eopper smdlmg plant’ onits Laurel Hill site, locaied on the

. north bunk of the Creck downstzeam of Maspech Creek und east of the Kosciuszko Bridge: This
site is.a State Superfinyd Site listed on the State’s Registry. of Inactive Hazardous Waste Disposal”
Sites as Site No. 241002, The peimary contaminams of concernat the PD site are heavy metals,.
mcluding cadmiumn, chromium, copper, fead, and mercury, s wéll oy PAHs and PCBs. Past
discharpes, spills; leaks; and disposal from-the ld(.!l!ly s Bperation caused sedinjent
contumintation in the’ Creck and those sediments serve as continuing sources of contaminant
releases. Many. i not all] of the: solid:or hazardous:wastes disposed of by PD have been detected
"in reseut samplmg of'the C’reek s surfuce waiers und sediments.. er F‘xhlbal A, attsched hereto.

E. “Keyspun

) K;ysp‘m Coxpomlmn and i ns pred;cessors‘ are past and: preseru owners anid operatars of
sevéral manulactired gas plant (M(:l’)}aulum silon "vmwn Creek, Specxf callv Ke p‘m
lsas owned mid-opérated three sites: (1) the Groenpoint Encrgy Centersite, 4 icture
plist {MGP) located at 287 Maspeth Avenue, Brooklyn, New York and ded(. entlo the. C’ruck J2)
the-Equicy Works, MGP site, lacated ar Maspeth Aveusue, . Brooklyn. and in‘¢lose: proximity to’ the
Creek; and (?Hhu Scholes Street Hofder Station site, locatedl at 338 und 350 Scholies Slru.i,
Bmoklyn New!’ GIk and 410 in close p'_mmm} o the Creek.

"

Kuysp*m 5 opcmuons at: ll'?t.&l? Ihree: facilitics resulicd i the. mlcssu tnio zh\. environment
ofa mdn. variety ol contaminants; incltiding arsenic, metals, PCBs, petrolewm pr(xluc{s, VOCs,
_chlorinated solveuts, SYOCs, and ferro-ferric cyamde complexes, Thesesolid or bazardous
wastes have entercd the soil, subsurlace; and groundwater-at Keyspan's glmlmes and.on .

_ infonination and belief] the surface waters-and scdiments of the'Creek, These wastes coritinuc {0
éxist m the Creek’ s sediments and §hus erve as coplipming sources. of comdmmﬂm releases,
l .

M‘my #f not all, of the solidor hamrdous wusles disposed m or being disposed ot by

Kéyspan have beeds detea;d in-the ncem sarpling of the Creek's surface watdrsiaid: sedummls

Paged of 12
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See. Exlubn A, attaghed herclo ’\Inny 11 ot all, havealso. beui‘dgte"cted"ih_soil samnpling at the.
Keyspan € rgcnpuml }:mrgy Cumr sife:See ExbihinC, :mnched hiereto.

. . } .
HL  TheStite of New Y()l‘:kx’-S';"lIiléllliﬁx}.l() Flle Suit - ' A

ln llghl ofall ﬂk fucts: de scnbgd sbove, the ol compame SPD, aﬂd Keyspan -as past or

present generaiors, tranqumcm, orovwnérs and. operitary o Tatilities whierexolid of hdfardmms
wastes were freated, stored, or disposed of have contributed; or arc cmltnbmmg, to:the past or
present handling, storage, treatment, irmsportation, or disposal of solidiand ot ha}.uckms wastes
insuch a-way &s10-bave ereated an imminent sodsubstantial cnd.mgcymcn; at their 1nc1lnus. as -
well as in the Creck.and its sun’oundmg environs.. Pursuant 10 the: RLRA cmhn suit proviston,:
A2USC. § 6972(al( 1K B), the*State accordmgly intends 1o sue thisse: cnmpamcs for “conlnbutmg.
to-the. past or present | h.mdlmg storage, treatment, transportation; or'disposal-of any’solid or
hazardous waste which may present an imiminent and substantial endangerment.to health or the
environment.”  RCRA dcfines disposal as:a *discharge, deposit, ujjection, dumpmg splllmg,
leaking;.or placmg olany solid waste or hazardous waste into.or on any land or water $o that.
such saltd waste or hazardous waslu or any comluucnt thereol may enter? ‘he, ummmuun ur be-
emisted into the air or discharged imo any wm.rs mclndmg gro'md wnkrs." See 47 u .S

690 33, . v . .

"Thie oil compasiies; PD; and KL)\pﬂII are'ipy \mlmmu of RCRA s zmmammam]
substantial uldnngclmem provision it sucn "imeds they coase 1o dlspm _:,pollutduzs. awl
uniil such pollumnis are remech mev by mcnl At lhg close.of ﬂle 9ﬂ-dayj otice penod, thie: btate
intends o file a-citizen suit against the oil companies, PI; dd Kuyspan pm'suam 10 42 U8
§69724ax! )(B) b State intends to seck all.available injutictive relief for tbe eomp.mles
creation:of @1 immitentand. subﬂimmul mdau&mnmt in vidlition of RCRA, a8 m.il asithe
blalg S lggnl fois ind c.m* :

" The claims scl 10rth nbove are not. excltlswc. Thig"Notice of hlimi to-Sai is sent wn}nom
waiver of orany.prejudice to the rights of the: Srate: of New-York; the Attorney General of the
Siate.of New York, or. any other agericy or officer of the. State-of New York (o advancc-any |
addliloml or further legal and’or factual claims, iucluding ahy kdcral claim for rulld andfor state.
laix- andior'common law cause of mhlm hased ispon ‘information or. Fads lhal are now kno»un or .
', may become knmm in the fuwre,. . : : A -

N

“This Notice of tntent 1o, Stie suﬁlcncndy states grotmds:for ullng siiit., During thc 90- day.
RCRA notice; pgrmd the Stage will be willingto discuss effective renkdxes for the vsolanons
noted in this letter, - 1F yotr wish to-pursue such. discussions in the absebes of imgnnon. plcase
initiate those discussions within ten (10) days of receiving thi$ notice so that a mecting can be
arranged and settlemént negotiations:may be completetl before the end of the itotice penud I
you-wisb to discuss these matters- further, please do not hesitate to coniact the undcmgned At
the.close:of the 90-day nutice pericut, untess significant progress 18 made in remedying these ;

i’y -

. Ppage®of12
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violations, the- bmlc m%cnds to'ftie .}chzen St dudmsl the il coinpahies; PD ‘and Keyspan
©under- 42 U.S.C. Z(A}{l}(B} IR . "

| ANDREWM, CUOMO™
~ Attornicy Gérieral of the-State of New York

Co By:, jjtfwf [t A‘/ﬂf"“
: ROBERT E\i\iE’THERNA\‘ .
*_Assistant Antorney General”

New York State Office of the Auomey General

. Environmental Prolection Burcau, 26" Floor.
12¢ Bmddv. ay _ i
New. York; New York #6291~
“Tel:{212) 416-8461 :
, F ?1;.) AG-G007Y
.rfo’bcn hcm'mm’ oag at.ue n) LT
Ce: {By Certified Mail)
. btcphcn L. 3ohnson, Admmlstrator _ . .
LS. Eny m:mmcnm} Protection -’\Lcmy . , .
Ariel Rids Btuldmg ’ :
1200 Pennsylvania Avenue, N.W.
" Washington, D.C. 20360 .
Alan §. Sweinberg, lhl"ck,iurmvl'-’\t.fmi‘ni%tr'aloi""‘ ‘
Li.S. Environmental Protection -’\vcm) ‘
Rw,lon 2
290 Broadway
\’cw \mrk NY 5()(}(}7»186{;
Conmiissioner : : '
New York State Depdrumnt of Enwmmnenlal Cc)nscrvasmn ) -
625 Broadway . . o !
Albany, XY 12233-1010
- Page 7012
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Alison.Crocker, Am ng General Counsel

New Yok Stdte qurlmml of* [‘nwmnm«:nml C nnscrvamm
: _ 675 Broadw ay .

Albany, NY 12233-1500

Marie Mcﬁdw;m, Esq.

- Counsel, Ensironmental Law
Exxon Mobil Gorparation
3225 Gallows Road, 3D2134

© Fairfax, Virginia 22037

* James Hamula, Esq.
- Gallagher & Kennedy, P.A.
2575 . Camelback Road
Phoenix; A#izona 85016

Robett Abrams, Esq.
Stroock & Stroock & Lavin
] 180 Maiden Lane
. New York; New.York 100%-498"
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EXHIBITA . |

POLLUTANTS N NEWTOWMN CREEX

- SEDIMENTS AND SURFACE WATER
: MARCH, JUL Y 2004

oo

SURFACE WATER
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‘Executive Summary

- A .

Analysis of the Hazard Ranking System Score for’Newtown Creek

s

'
" kavirohmenial
Engineers & Seientists

o

[

Review Comments on the Newtown Creek National Priorities List Nomination

, HydroQual, Inc.
- December 10, 2009

A technical review of the Un1ted States Env1tonmenta1 Protectlon Agency s (EPA)
documentation supporting the nomination of Newtown Creek [Brooklyn/Queens, NY] (or
Creek) to the National Priorities List (NPL) has been completed. :

The Hazard Ranking System (HRS) score is a screening tool used to determine the relative.
contamination of a site based on a reference site. Since hazardous materials testing results
are available for certain areas of NewtownCreek, it is appropriate to consider these data in

‘addition to the HRS on HRS score methodology.

The HRS score developed for Newtown Creek omits obvious sources for the contamination
in Newtown Creek. It 1s clear from the nattire and location of: contamlnatlon in Newtown -

' Creek sediments that several upland sources are ma]or contributors. Sediment contaminant

concentration measurements aré available in a'number of reports, including the Phelps
Dodge Operable Unit 6 Remedial Investigation, the Newtown Creek- Greenpoint Oil Spill -
Study, the Keyspan Interim Remedial Action Workplan the Quanta Resources Proposed
Remedial Action Plan, the BCF DMA Report, and others referenced as support documents

“to the EPA HRS.. L Lo

Actual hazardous materials testing results in portions of Newtown Creek sediments

- performed by the C1ty have determined that not all of the Creek’s sediments may be

classified as hazardous waste. However, the EPA HRS score calculatlons include a
hazardous waste quantity factor which is based on the presumption that all Newtown Creek
sediments meet the definition of hazardous waste. > .

While Newtown Creek sed1ments are indeed contatirinated with hazardous substances they
do not meet the definition of hazardous waste based on the hazardous materials testing

‘results for portions of the Creek. In order for sediments to be a hazardous waste, the

sedimeénts must have contammant concentrations above established thresh hold levels. -
Measured contaminant concentranns n portlons of Newtown Creek were below the -
thresh hold levels :

'



o

' EPA, HRS Documentation Recotd, Septembet, 2009. ( . o ' !

| , Appendix E

The EPA calculation for hazardous waste quantity factot involves the use of a divisor of 2.5.
EPA’s use of the 2.5 divisof suggests Newtown Creek sediments ate a source of categoty

“Othet”. Alternatively, the divisor for the “Soil” soutce category.is 2500. EPA’s choice of

“Other” for Newtown Creek sed1n1ents rather than “Soil” increases the estimated amount of

"hazardous substances one thousand tiines. In reality, Newtown Creek sedlments probably

fall somewhere between the “Othet” and “Soil” source categoties.
EPA considers the sediments underlying Newtown Creek as a release site based on

differences in measured contaminant concentrations in the sedrments of Newtown Creek

and a local reference site, the Adantic Basin [Brooklyn, NY]. As explarned in gieater detarl

“'below in Section 2.2.2.1, Likelihood of Reléase, this biases Newtown Creek’s score and
- dtives the recommendatlon to place Newtown Creek on the NPL.

Furthermore, differences. in sediment contaminant concentrations between Newtown Creek
and the Adantic Basin may be partially explarned by drfferences in sediment otganic carbon
content. : " : ,
Newtown Creek sediments were considered by EPA as an unallocated soutce and were also
evaluated for volume and area measures. This dual use of the Newtown Creek sediments is
in contradiction with EPA’s HRS guidance. EPA’s HRS guldance specifically states, “Do,

not evaluate the volume and areas measures.. .if the soutce is the unallocated soutce..

‘Given'that the Newtown Creek is designated by the State of New York asa Class SD water

body suitable for fish survival, a Sensitive Environments Rating Factor of 5 for “state
designated areas for protectlon ot maintenance of aquatlc life” is mote appropriate fot

N Newtown Creek than the.100- EPA assigned.’

Cutrent Combined Sewet Ovetflow (CSO) volumes referenced in the HRS documentatlon

‘are overestimated and CSOs are mote accurately characterized as potent1ally conveyrng
contaminants. CSOs do.not produce contarmnants - : ,

\

Executive Summary Conclusion . : o - ¥

—

1. O Introduction . o SR -
- Newtown Creek has recentiy received an HRS scote as patt of an evaluatlon of the site for potent1al
addition to the EPA’s NPL under the Comptehensive Environméntal Response, Cotnpensation, and-

Technical arguments are presented for a lower Hazard Ranking System (HRS) score for -
~ Newton Creek thari calculated by EPA. A lower HRS score could be established on the

- basis of sensitive environment and hazardous waste quantity factor considerations only. It

would not be necessaty to adjust more than-two elements of the HRS score calculation for
Newtown Creek to produce an overall lower score. While calculations of a lower HRS score ‘

for Newtown Creek may have NPL implications, the calculations do not 1mply that =
contamrnatlon is not present in Newtown Creek. '

b

(g .
/ ' 4

Liability Act (CERCLA) The followrng provides a techn1cal review of the EPA’s der1vatlon of the

HRS scote. - ‘ K

v
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2.0 HRS Score Review . - ) )

Two types of comments have been developed based upon review of the HRS Scoré for Newtown
‘Creek: general comments on the supporting information presented in the documentation and
specific comments on components of the score. The specific comments are presented in a
sequential order following the way the score was developed. As will be described below, techn1cal
concerns regarding the Newtown Creek HRS score are related to the hazardous waste quantity
factor EPA used in the scoring and EPA’s comparison of Newtown Creek and Adantic Basin
contaminant concentrations on a bulk sedlment bas1s to define a likelihood of release for the
Newtown Creek site. . S S : ' ,
. . s ' N ‘ - s ’ » . : “
Concerns related to the hazardous waste quantity factor-used in the scoring have several detailed
technical nuances but are largely related to EPA’s theoretical determination that the sediments of
Newtown Creek are hazardous waste. Measurements made by the City refute the theoretical
. determination at least for portions of Newtown Creek. The hazardous waste quant1ty factor 1s

described in Secnon 2.2.2.3., Waste Characteristics. N

Scoring to place Newtown Creek on the NPL was driven by EPA cons1der1ng the sedrments
underlying Newtown Creek as a release based on differences in measured contaminant
concentrations in the sediments of Newtown Creek and the Atiantic Basin. Comparisons were done
on a bulk sediment basis and did not account for physical differences between the sediments at the
two locations. This technical concern is described in the Section 2.1, General Comments on the
Newtown Creek HRS Documentation Record and in Section 2.2.2.1, Likelihood of Release.

Further, the upland sources, rather than~the'sediments of Newtown Creek, representthe true source.

\

2.1 General Comments on the HRS Documentatron Record

Notes on Sample Similarity — Higher total organic carbon (TOC) concentranons in the sediment bed
‘are reported for Newtown Creek than for the Atiantic Basin.! For comparisons of measured
contaminant concentrations between the two sites, contaminant concentrations should have been
organic carbon normalized. The comparisons of sediment concentrations in the Newtown Creek
and the Adantic Basin samples performed by EPA on a dry weight sediment basis is inappropriate
‘given the differences in otganic carbon ¢ontent of the sediments. Many of the contaminants
considered (e.g., polychlorinated biphenyls (PCBs), polycyclic aromatic hydrocarbons (PAHs)) are
known to preferentially bind to sediments with high organic carbon content. A better and more
accurate comparison would involve comparing contaminantconcentrations on a per mass organic
carbon basis between the two sites. “When normalized for organic carbon, concentranons ofa
contarinant in different sedlment samples are comparable 2

‘
N

The question of whether the Atiantic Basin sedimerits appear cleaner than' Newtown Creek
sediments because they received less source releases of contaminants or because they don’t have the
capacity to strongly bind and retain contaminants femains unanswered by the analysis underlying the
"HRS review. The definition being used for an observed release is significance above background.

) i

2 NYSDEC, Technical Guidance for Screening Contaminated Sediments, January 25,1999, page 6. '
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Slgmﬁcance above background w1ll be dlfferent on a bulk sediment basis and on an orgamc carbon '

normalized basis. . ' : ,

4
)

" Here is a random numerical example to illustrate the pomt Sedithent X has contaminant - :
concentration of 10 mg/kg dry weight. Sediment Y has contaminant concentration of 2 mg/ kg dry
weight. Strictiy on the basis of dry weight, sediinent X appears to be more contaminated. Suppose,’
the organic carbon content of sediment X was 5% and the organic carbon content of sediment Y’
was 1%. Sediment X would have a contaminant concentration of 200 mg/kg orgamc carbon and
Sediment Y would also have a contaminant concenttation of 200 mg/ kg organic carbon. On a mass
organic carbon basis, sedlments Xand Y are equally contaminated. - ‘ '

A

\

Here is a specific case selected from the EPA data at random where orgamc carbon normalization -
would matter in the conclusion reached :

Measured Pyrene Concentrations . -
Dry Weight Carbon Normalized
. - ‘ (ug/kg) ‘ (ug/ke)
Atiantic Basin Sample NC-SDI11A” | 550 17,200
‘Newtown Creek Sample NC- SD71A ’ : 1400 5 7,400
Conclusion -~ . . _ Newtown Creek Newtown Creek less
‘ | more contaminated | contaminated than
_than Adantic Basin | Adantic Basin
"The Adantic Basm measurements include : an EPA adjustment factor or use of a sample
quant1tat10n linut (SQL). o ¢
- T

Another point is that the EPA HRS Documentauon lmplles that high TOC levels are md1cat1ve of
anthropogemc sources such as CSOs and the absence of high TOC indicates absence of hazardous
soutces. This logic is somewhat flawed in that while 2 CSO rnlght very well be a source of TOC it is
not necessarily a source of hazardous material Slrmlarly, a,source of hazardous material (e.g., 2 -
transformer manufacturer) might not be a source of TOC. Further, TOC concentrations in the
v1c1n1ty ofa CSO outfall could be elevated for reasons other than the CSO (e.g., soil leachmg, etc.).

All Qf the fion-metal data (1.e., hydrophoblc otganic contarnmants) presented in Tables 1 to 4 should :
be analyzed on an organic carbon normalized basis. This would demonstrate whether or not the
release definition between Newtown Creek and the Adantic Basin can be met after differences in
sediment organic carbon content are accounted for. Metals do not part1t10n apprec1ably to organic
carbon but rather form complexes w1th sulﬁdes chlorides, and other amons :

Obsetved Release Attribution — EPA HRS Documentation states that “CSOs and storm water o
runoff are major contributors of PCBs to the Harbor, with a variety of contaminated properties or.
facilities as the likely contributots to those wastestreams” ? However, measured data and modeling
C
E v

g

3 Cited in EPA, HRS Documentation Record, September, 2009, page 38 [Ref. 57, p.18]
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results from the Contamination Assessment and Reduction Project (CARP)* demonstrate that

~ current CSO 1nputs of contaminants to the Harbor are small relative to other current sources.” For
example, the sum’of four major PCB homologs coming from CSOs'is only 7% of the load entering
the Harbor. CARP results are similar for other contaminants such as dioxins (2.6%), furans (5.8%);
and cadmium (7%). The CARP modehng results also show that CSOs will contribute litde to

“ambient concentrations of contam1nants in the water, sediment, and biota of the Harbor in the

future if current CSO contaminant load1ngs continue for many years. CARP was a cooperative
effort undertaken by New York and New Jersey to reduce toxic chemicals in the New York/New :

~Jersey Harbor. CARP was recommended by the Harbor Estuary Program: (HEP) in the

Comprehensive Conservation and Management Plan (CCMP)

CSOs convey wastewater and stormwater run'off when flow volume exceeds the capacity of the
sewer and wastewater treatment system EPA’s HRS Documentation further states, “Metals ‘.
(including copper), PCBs, SVOCs [semi-volatile organic compounds}, and VOCs [volatile organ1c '
compounds] have ali been detected at concentrations exceeding surface water quality criteria in CSO -
and storm water discharges to Newtown Creek™. There are no surface water quahty criteria
applicable to CSO and storm water discharges.. Water quality criteria® are applied to surface waters,

. not effluents. . :
Human Food Chain Threat _ Waste Character1st1cs (and other document secnons) Whrle it is

. agreed that the water of Newtown Creek is indeed brackish water, measured salinity in- Newtown

Creek (i.e., less than 10-parts per thousand (ppt))’ is lower than the 18.5.to 22.8 ppt range EPA

_ identified.® The brackish nature of Newtown Creek and the wide range of salinity observed i in the

Creek are not ideal for HRS evaluanon because factors used in the HRS scoring methods are

specific to bioaccumulation and tox1c1ty in either fresh water or salt water. Per HRS scoring

" protocols, any fisheries being evaluated in brackish water are ass1gned the h1gher of the fresh water

and salt water food chain tox1c1ty persistence- b1oaccumulanon potennal factor values.” Whether the

higher valde occurs for salt water or for fresh water varies by contaminant. Since the HRS protocols

for brackish water require selecting the higher value for each contanunant Newtown Creek is scored.

higher than if it were scored as entirely fresh water or as entirely salt water "The contaminants for

which there are HRS scor1ng differences between fresh water and salt water include pyrene silver,

" benzo(a)pyrene, and cadmium. D1benz(a h)anthracene and PCBs are scored the same in both salt -

~ and fresh water. ' :

Tables 1 through 4 - While the text of the HRS Documentanon 1nd1cates that EPA cohected
sed1ment samples from Newtown Creek and pro;ect spec1ﬁc background samples from the nearby

4 CARP Matnx available at www. carpweb org ‘

5 Cited in EPA, HRS Documentation Record, September 2009, page 38 [Ref 11, p.23- 24]

6 Section 304(a)(1) of the Clean Water Act . '

7 Greeley and Hansen, LLC / Hazen and Sawyer, P.C. / O’ Bnen & Gere, Inc. (LTCP -JV). 2007. Clty Wide Long—Term

CSO Control Planning, Recexvmg Water Quahty Modehng Report, Volume 11 Newtown Creek Draft. Prepared for the .

City of New York Department of Environmental Protection, Bureau of Engmeermg Design & Constructxon June

2007. '

8 Cited in EPA HRS Documentanon Record, September 2009, page 45 [Ref 52, p. 112]

? Cited in EPA, HRS Documentation Record, September, 2009, page 45 [Ref 1, p.51617]
: ‘ _ V.
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4

Atiantic Bas1n Tables 1 through 4 in the HRS Documentatlon 1dent1fy the samples as “Observed
Release Concentrations.” The labeling of Tables 1 through 4 is very confusing and m1s1ead1ng
Observed contaminant concentrations in the sediment bed are not necessarily observed releases as.
labeling for Tables 1 through 4 implies. This logic introduces the presumption that the sed1ment '
~ bed is a telease independent of completing a compatison to background concentrations.
Consideting the sediment bed as a release is in contrad1ctlon with the fact that although the Creek
rises and falis with the tide, it is mostiy stagnant.”® In stagnant waters, the sed1ment bed and any
assoc1ated contaminants has a low probablhty of movement.
{
2.2 Spec1ﬁc Comments on Components of the HRS Score )
" The EPA ‘adopted HRS to-determine priorities among, releases or potent1a1 releases within the )
- United States for the purpose of taking remedial action at hazardous waste sites. The HRS scoring
system is the primary means for the EPA to decide whether to place a site on the NPL," '

The Superfund Amendments and Reauthorlzatlon Act of 1986 (SARA) requ1red several changes to
the criteria to detive a HRS score.'? SARA required the EPA to amend the HRS to assure “to the
maximum extent feasible, that the hazard ranking system accurately assesses the relative degtree of -
risk to human health and the environment posed by sites and facilities subject to review.” SARA also
included sutface waters used: for. recreation or dr1nk1ng watet and requirement for criteria to assess
actual ot potential threats through ‘ambient air and through the human food chain.” The final HRS . -
rule reflects SARA updates and changes reﬂectlve of comments subm1tted by fany cotnmentators."

2.2.1 Hazard Ranking System Score
The HRS site seore (S) is derived from evaluations of four pathways:"
. Groundwater M1gratlon Sew
o . Surface Water Migration, S
« Soil'Exposure, S,, : ’
o Air Migration, Sa.k

“Each pathway scote is the product( of three factor categories; 1) Likelihood of Release, 2) Waste
Characteristics, and*3) Tatgets. Within each of the thtee factor categoties is a set of factors that
_assign numerical values that are combined to give the respective categoty factor. Once each of the
individual pathway scores are derived, they are then combmed using a root mean square equation to
der1ve the overali HRS site score: S S

;S;\/Séw‘+sfw_+Sf.+Sf »
4

10 Cited in EPA, HRS Documentation Record, September 2009 [Ref 6, p 2 8, p.9]
11 40 CFR 300 Appendrx A, Summary Section

' 12EPA, Comptehensive Environmental Response, Compensatxon “and Llablhty Act (CERCLA) § 105(a) (8)(A)
13 40 CFR 300 Appendix A, Section I, Background. ‘
14 40 CFR 300 Appendix A, Section I , Background. -

N . - - )
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EPA derived the HRS score forthe Newtown Creek,tonsiderrng only the surface water pathway,

'S,,. The HRS Document Record” notes that the groundwater, soll, and air pathways were not

scored and indicated the following for each of these pathways: ;

« Ground Water (S ): Thete are no drinking water r wells located. within four mules of the site,
- and the pathway does not contribute srgmﬁcantly to the site score.

. Sorl Exposure (S): Not consldered in scoring the site because there is not sufficient
information and because this pathway does ot contribute significantly to the site score
based on'the avallable data. ) ‘ B : ( o
» Air (5): Not scored because there i is no-documentation of an observed release and because
this pathway does not contribute slgmﬁcantly to the site score. '
. i { .
EPA’s decision not to score these pathways is technlcally supportable The absence of water supply;
the low permeability of the surficial se‘drrnent deposits which limit the groundwater pathway, the
organic rich nature of the upper sediments which help to limit mrgratlon potential via groundwater;
and the vrrtually absent potential for air lmpacts from this water body, all indicate that these
~ pathways are irrelevant. In addition, in scoring the Creek, while upland sources, such as soils, may
“have contributed to contamination in the Creek sediments, such upland ateas are not part and parcel
of an NPL designation for the Creek. If upland areas are to be considered, they should be viewed in
the context of separate upland sites. For all of these reasons, the groundwater, soll, and air pathways
are not'considered further. ‘ o : o

2.2.2 Surface Water Pathway Evaluation

As described in Section 2.2.1, EPA used only the Surface Water Migration’ pathway score, SW,
develop the HRS. Within the Surface Water Migration pathway, EPA. used the human food chain
and the environmental “threats” for the scoring. Drinking water was not .considered because there
are no drinking water 1ntakes in the Newtown Creek or within. 15 miles downstream.

Consistent with these EPA scoring decisions, EPA s scorrng evaluatlons of Likelihood of Release
Waste Characteristics, and Targets for each of the surface water human food chain and
env1ronmental “threat” pathways are evaluated below. - :
2. 2 2.1 Likelihood of Release : o
- The likelihood of release is established by either determining an Observed Release value or a
Potential for Release. If the criteria established in the Federal Register are met, the Observed Release
is assigned the maximum value of 550 and the Potential for Release is not evaluated. '

v

N

15 EPA, HRS Documentation Record, September, 2009, review cover sheet : : ‘ ' : ,\
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Second Edstion, Table B-1. EPA-823-R-04-007.

Observed Releases are categorlzed by compatisons to background results. In the case of Newtown

- Creek, the Observed Release is based on sediment measurements taken in February to Aprll 2009 by R
'EPAin the Newtown Creek and background samples from the nearby Adantlc Basin."*

'There are tv'vo criteria for determ1n1ng if there is an Observed Release at. the site being scored,
'depend1ng upon whether or not a-constituent is detected at the background location. If a

constituent is detected at the background location, ie., Atiantic Basin, and if the constituent
concentration at:the site, i.e.,, Newtown Creek, is three times greater than the maximum backgtound -
concentratlon or ad]usted background concentration in the Atlantic Basln then it'is deemed that a .
release is observed. If a constituent is measured as non-detect at the background location, .i.e.,

Atiantic Basin, and if the concentration in Newtown Creek is greater than the- sample quantitation

limit (SQL) for the Atiantic Basln then it is deemed that a release i is observed.

' . . ~

Based on these criteria, several constit_uents have been listed as having an Observed Release on page

" 43 of the Newtown Creek HRS Document'’. For tnetals and VOCs, there are parameters that are

listed as havmg an Obsetved Release based on both detect and non- detect criteria. For the, SVOCs

-and PCBs ali of the observed releases are based on exceeding the SQL, i.e., the non- detect ctitetion,

since the background samples are non-detect. j

Although correctiy' calculated according to'EPA’s HRS scoring guidelines, it seems arbitrary that

g sample measurements higher than the SQL or three times background concentration levels should

define an obsetved contaminant release. The factor of three and the SQL have no relationship to an "

_envitonmental or human health impact. EPA has’established draft sediment quality guidelines on a

contaminant per mass organic carbon basis which could instead be used to assess the relevance to an'
ecological threat represented by contaminant concentrations at Newtown Creek.'® . The draft
sediment quahty guidelines, unlike the higher than the SQL and three times background metrlcs
used in HRS score, are tied to ecological effects. Unfortunately, the draft sediment quality guidelines
ate available for only a limited number of contaminants and are not mentioned in HRS scoting
guidance. It is noted that NYSDEC guidance for determining cleanup levels recommends ad1ust1ng
site soil cleanup ob1ect1ves based on s6il organ1c carbon content."” :

1 .

The concept of three times background concen‘tration makes more sense for comparing an

- immediately upstream location to a contiguous site in 'that it implies a constituent was necessatily

introduced in ‘the immediate vicinity to produce a factor of three concentration increase. ' Since the

" Atiantic Basm is d1sconnected from Newtown Creek, a factor of three or more difference in ,

concentration doesn’t prove 2 release ditecdy to Newtown Creek, just a release somewhere that .
didn’t reach the Adantic Basin or was different than that reaching the Atiantic Basin. The

attribution isn’t as appafent when the background site and scored site are disconnected.

Furthermore as descr1bed above in SeCthﬂ 2.1, difference in otganic carbon between Newtown

J o ! ~ . .

- a— ' l ‘ . / : ot . - . . ‘ ‘ R i

16 EPA, HRS Documentation Recotd, September 2009, Section 2.4.1."

17 EPA, HRS Documentation Récord, September 2009, Section 4.1.2.1.1.

18 EPA, The Incidence and, Severity of Sediment Contammatzon in Surface Water.r of the United S tates, National § edlment QOnality S umy

. Lo . : / .
19 NYSDEC, TAGM 4046, January 24, 1994 S ‘ . S
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Creek and'the 'Adantic Basin could easﬂy eliminate the factor of three dlfferences appearing as an
artlfact of dry Welght based comparlsons of concentrations.
Nonetheless, per EPA’s HRS ‘scoring guidance, since méasured contaminant concentrations in the

-Newtown Creek were found to be either three times higher than the background tneasurement or
higher than the SQL, the Observed Release score was assigned the maximum value of 550. The
Newtown Creek sediments are presumably contaminated.as a result of historical releases direcdy to
the Creek, espec1ally considering ‘the historical industtial character of the surrounding area.
Consequently, assigning the value of 550. for an observed release appears to be approprlate w1th1n
the context of the definition. of an Observed Release.

Further complicating the determination of a releas'e, much of thé data, especialiy for cadmium and
other metals, used to determine releases were laboratory estimates, ie., *J- ﬂagged” rather than true
laboratory measurements. While EPA. foliowed accepted protocols for using “J-flagged” data and
attempted to compensate for uncertainty, the reléase determination is compromised because of the
“J-flagged” estimates. Given the importance associated with the HRS score and potential NPL
listing, alternative calculations, omitting “J- ﬂagged” estimates, should also be considered by EPA
before reachmg a fmal hstmg conclu51on :

2.2.2. 2 Targets : : :
The types of targets that are evaluated wfor the HRS score 1nclude individual and populanon for the-
human food chain threat and sensitive env1ronments for the env1ronmental threat. Dlscussmn of
- each of these targets is g1ven below. _ o ‘ - N '

2.2.2.2.1 Food Chain Ind1v1dual Factor Value .~ ‘ : ’ ! .
This factor has been assigned a value of 45 based on documentation of the presence of people
fishing in the Creek [Ref 1, HRS Doc] 2 This value has been assigned given the criteria of 0 to 100
pounds production per year for human consu'mpti‘on for an individual which is based on sightings of
people fishing for consumption in Newtown Creek at Dutch Kills and at the end of Manhattan
Avenue in Brooklyn. The EPA’s assigned consumpnon value in the Newtown Creek HRS score is

" consistent with consumption levels in the New York State Department of Health, 2009-2010 Health
'Adv1sor1es on Eatmg Sportfish. For the East River, while eating certain fish species_is not aliowed,

_ other fish meals? can be eaten either Weekly or monthly, aliowing roughly 32 Ibs. per year. In that
“sense, the assigned factor value of 45 appears reasonable. However, the Health Advisory suggests

. human consumption is safe at 32 Ibs per year from the East River, roughly the same levels (i.e., 0 to
100 lbs) scored in the HRS for Newtown Creek which is within the East River. The HRS does not
reflect that the risk from this pathway has been evaluated and addressed by New York State. The

- State Health Advisory is based upon more criteria than the HRS, including testing of fish. There
appears to be a contradiction between ‘the safety the State Health Adv1sory implies .and the risk
scoted in the HRS

2.2.2,2.2 Population Factor Value

20 EPA HRS Documentation Record, September 2009 Section 4 1.1, 1
21 A fish meal is equal 1o 2 1b of fish. -
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The population factor of 0.0300003 is a minimum value that is consistent with assigning factors
based on minimum food chain production; of 0 to 100 Ibs per year for consumption and measured
data from the February to April 2009 data set. S

In general the assumptlons made to arrive at’ the ﬁnal Target value of 45.0300003 are considered
approprlate except as related to the protectlveness of the health .advisory. If considered, the
_protectiveness of the health adv1sory could obviate the pathway entirely. Nonetheless if the basic
HRS assumpnons are used then the final Target value 1s appropriate. S ’

2.2.2.2.3 Sensitive Environments- :
. The environmental - threat Sensitive Env1ronments target apphes a rat1ng factor based on
classification of the waterbody. The New York/New Jersey (NY/N]J) Harbor Estuary is part of the .
- National Estuary Program and is identified as a sensitive area. Because Newtown Creek is located -
~ within the NY/N]J Harbor Estuary, the USEPA has assigned it the hlghest “Sens1t1ve Env1ronments
Rat1ng Factor” of 1002 -~ j ) .- .
EPA’s HRS tra1n1ng materials 1nd1cate that “For listed sensitive environments, . potennal
contamination is established if no portion of the sensitive environment falis within an area that
meets the criteria for an observed release.” Since waters of the NY/NJ Harbor Estuary are a
. sensitive area and include observed re‘leases (there are a number of Superfund sites within the
NY/NJ Harbor Estuary), potential contamination for a sensitive environment cannot be established.
A site specific, rather than a Harbor-wide, Sensitive Envitonments Rating Factor is more.
- appropriate for Newtown Creek The Newtown Creek 2007 \Waterbody/ Watershed Facility Plan '
* Report concludes the fohowmg ' . o

#  There are o Outstanding National Resource Waters, National Marine Sanctuaries,

. public drinking water intakes or their designated protection areas, or shelifish beds
within the Newtown Creek waterbody or the East River. . :

o . The'Newtown Creek, its tributaries and branches, are not deslgnated by the State of
New York for recreational uses. There are no prlmary contact recreation waters such as
bathlng beaches in the waterbody. _ - - ) L

- Given that the Newtown Creek 1s des1gnated by the State of New York as a Class .SD water body

su1table for fish survival, the Sensitive Environmeénts Rating Factor of five (5) for “state designated

- areas for protection or maintenance of aquatic life” is more: applicable to Newtown Creek than the

- 100 EPA assigned. A New York Class SD water body, such as Newtown Creek, is a “state

designated area for protection or maintenance of aquatic life”. Further, even the East‘Rlver, the
itidal strait which connects Newtown Creek to the NY/NJ Harbor Estuaty, is only a Class I watef
body, suitable for protection and maintenance of aquatic life and secondary contact recreation.

}

. 2EPA, HRS Documentation Record September 2009 Section 4.1.43.1.2.

2 http:/ /www.epa.gov/ superfund/ training/hrstrain/ htmain/ glossmz.htm
24 New York City Department of Environmental Protection (NYCDEP). City-Wide Long Term CSO Control Plannmg
Pro]ect Newtown Creek, Waterbody/Watershed Facihty Plan Report Draft. ]une 2007. [409 pages]
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222 3 Waste Characteristics ) o _
Waste characteristics are evaluated for both the human food chain and environmental, threats. The
- derivation of the waste characterization for each ‘of ‘these threats is similar except that the
environmental threat cons1ders all bioconcentration factor (BCF) data and not just BCF data for
“human food organisms Therefore the following discussion applles to the derivation of the waste
" characteristics for both the human food chain and env1ronrnental threats. t o
. o

The majority of the assumptions in EPA’s’ HRS scoting process for the Newtown Creek are
- consistent with the SARA goal: “...to the maximum extent feasible that the hazard ranking.system
accurately assesses the relative degree of risk to human health and the environment posed by sites -
and facillties subject to rev1ew 7% However the human food chain ‘threat” includes a component
that does not appear to be fonsistent with this objective, and results in.an overstatement of risk or
threat. Within the human food chain analys1s are-the factors of waste characteristics (toxicity factor,
persistence factor, bioaccumulation factor) and’ hazardous waste quant1ty factor. Of these, it is the
hazardous waste quantity factor that results in what appears to be 1 1nappropr1ate, HRS scoring. -

The other factors ‘may be brleﬂy summatized as follows: The EPA selected benzo(a)pyrene
cadmium, dlbenz(a h)anthracene and PCBs to assess tox1c1ty/ petsistence and bioaccumulation.
‘These contaminants are present at levels above background and the selection of these constituents is
consistent with the intended approach of the HRS scoring (i.e., select parameters with the highest
toxicity, petsistence, ot bioaccumulation). .Thé factors applled to these constituents are then
standardized from established tables.”” S ’_ _ o .

The fial factor is then the Hazardous Waste Quantity The HRS scoring methodology provides a
hierarchy of four measures to evaluate source hazardous waste quantity:

Hazardous constithent quantity
Hazardous wastestream quant1ty ‘
Volume L B \ 4 L
Area S ’ ' a

-

1

The HRS scoring system requires that these measures be used in the hierarchy shown and that only
the first two measutes be used for unallocated sources: Unallocated sources are defined by USEPA
in the HRS Final Rule on page 51590 as: o o : .

‘In evalnating the hazardous waste quantity factor ... consider hazardous substances
and hazardous waste streams that cannot be allocated to any spec1ﬁc soutce to
constitute a separate "unallocated source” for the purposes of evaluat1ng only this

factor for the three migration pathways.”. " ‘ - L

. 40 CFR 300 Appendix A, Section I; Background.

*26 40 CFR 300 Appendix A, Section I, Backgrourid.
21 Hazard Ranking System, Final Rule. December 14, 1990 Federal Reglster Vo]ume 55, No. 241, pp. 51532 51667
28 40 CFR 300, Appendix 4, Section I, Background C



 certainty from spill report data and remedial 1nvest1gat10ns performed on Newtown Creek to date.

) measures. ..if the source 1s ‘the unallocated source.
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The HRS scoring process defines sources and indicates that sources -“...do ‘not include those
volumes of air, ground water, surface water, or surface  water sediments - that have become
contaminated by migration, except: in the case of either a ground water plume with no identified -
,source or contaminated : surface - water sed1ments with no identified soutce, the plume or
contatmnated sediments may be considered a source.”” EPA’s scoring identifies the sediments as'a
source. However the Newtown Creek HRS scormg documentation md1cates
i ) . .

“The origin of these hazardous substances in the contammated sediments has not

been identified due to the presence of mult1ple possible sources for each substance.

There are numerous routes that contamination can be taken to reach the water body

and underlying sediments, including spillage during product-shipping and. handling,

direct d1sposal and discharge, storm water runoff, and air depos1t10n As a resalt, the

source(s) of any contamination in any part1cular location in the Creek cannot be

determined.”” ‘ B '

Th1s statement avoids recogmuon that numerous sources can be 1dent1ﬁed with a high degree of
Clearly, upland .soutces exist and: EPA indicates it has. identified “multiple possible sources”.*" "

Although, it would not be possible to attribute ot allocate all of the contamination to a particular
soutce or sources based on the evidence collected to date. It is suggested that information may be
.available to identify many soutces. Hot spots may be indicative of specific sources. Not pursuing
this level of investigation, USEPA "considered the sediments the source, and calculated the
" hazardous waste quant1ty factor based on the estimated volume of contaminated sediments.

However the HRS scormg process spec1ﬁcally states “Do not evaluate the volume and .areas
:’32 .

EPA’s HRS Guidance Manual indicates that for scoring contaminated sed1ments when the original
source of the contamination is usidentified: “before scoring such sites efforts should be undertaken
to identify the orlgmal source(s) of contamination. These efforts should be equivalent to those of an
expanded SI [Sight Inspection].” It is not clear that the level of detail outlined it EPA’s HRS
Guidance Manual for an éxpanded- SI was undertaken before developing the Newtown Creek HRS -

score. The Newtown Creek-HRS scormg docutnent does indicate that research on site history and

-

consideration of hazardous substances afﬁllated with industries of potential concern at the :

‘Newtown Creek Site were considered. It is not however indicated that expanded SI efforts to

ellminate or confirm other possible sources were completed for Newtown Creek

The distinction of whether .or'not the contamination. in Newtown 'Creek sediments is ' from

" known/ identi__ﬁed or unknown/unidentified sources is fundamentally important to the HRS scoring

s

;-

v

2 40 CFR 300, Appendix A, Secnon 1 1.

30 EPA, HRS Documentation Record, September 2009, Section. Source’ Identification 4.12.1.1.

31 EPA, HRS Documentation Record, April 2009, Section Attubunon 4.1.2.1.1 o _ R

' % 40 CFR 300, Appendix A, Section 2.4. 2

33 EPA HRS Guidance Manual. - -,
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process and whether or not the Newtown Creek sediments can.be scored as the source. EPA’s HRS
Training Manual® indicates that “Areas of contaminated surface water VSediments arising from
chscharges from known sources are NOT souirces for. purposes of HRS scoring

EPA’s scoring for Newtown Creek also indicated for the hazardous constituent and hazardous

wastestream measures that “The information available is not sufficient to evaluate” the Tier A or B

source hazardous waste quantity.35 Asa conseque’nce,‘ EPA reverted to the volume measure.

In the case of the Newtown Creek however, the volume measure, apart from being inconsistent
with the scoring process, overstates the hazardous waste quantity. Under the volume measure, the

total quantity of contaminated sediment was estimated by the USEPA and then a factor of 2.5 (le,a

divisor, effectively, 40%)is applied to that quantity to estimate the proportion of the contaminated

sediments that would be hazardous waste. ‘ ‘
Though it is not the intent of the HRS to determine the acmal volume of contaminated sediment,

consideration of the magnitude of the volume of hazardous waste is given in the factors that

comprise the HRS, specificaliy in the- hazardous waste quantity factor. Therefore, an evaluation of

the approximate volume of hazardous waste when deriVing the hazardous waste quantity factor

becomes a relevant part of the overali HRS.

Recognizing that the only likely means by which the sediments would be classified as hazardous is*
through Toxicity Characteristic Leaching Procedure (TCLP) testing, results of TCLP testing done as
. part of the Newtown Creek 2007 Waterbody/Watershed Facility Plan Report“’ should be considered
in classifying the Newtown Creek sediments as hazardous. The Newtown -Creek 2007
Waterbody/Watershed Facility Plan Report states that: ’ o

..the sediment cotes were analyzed for fuli Toxicity Characteristic Leaching
Procedures (TCLP) and Resource Conservation and Recovery Act (RCRA)
characteristics Based on the NYCDEC Technical & Operational Guidance Series
(TOGS) 5.1.9, In-Water and Riparian Management of Sediment and Dredged
Material, the results indicate that the Newtown Creek sediments would be classified

- by the NYSDEC as “Class C - High Contamination (Acute Toxicity to aquatic life)”.

The Newtown' Creek 2007 Waterbody/ Watershed Facility\Plan Report goes on to state tha't: .
“Under 6NYCRR Part 371 the summary data from the TCLP analys1s shows that
tested levels are ali below the maximum concentration for exhibiting the '
characteristic of toxicity. Therefore the sediments n Newtown Creek would not be
class1ﬁed as a hazardous waste.” :

3 EPA TraininglManual web available in July 2009 at www.epa.gov/superfund/training/hrstrain /htmain/4source htm
3% EPA, HRS Documentation Record, April 2009, Section Hazardous Constituent Quantlty, 2.4.2.1.1 and Hazardous
Wastestream Quantity, 2.4.2.1.2.

36 New York City Department of Environmental Protectlon (NYCDEP) City -Wide Long Term CSO Control Planmng
Pro;ect Newtown Creek, Waterbody/ Watershed Facihty Plan Report, Draft. June 2007. [409 pages]
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This indicates that the Creek sediments, although contaminated, would not be considered hazardous
waste, thereby indicating that the method of deriving the hazardous waste quantity factor is. not
realistic in this case. The Newtown Creek sediments do contain constituents defimed as hazardous
substances under CERCLA.> However, the mere présence of such substances does not mean that
the sediment is hazardous. Rather, the presence of these substances could be evaluated by the HRS
“system, which EPA did, but should be viewed in the context of hazardous waste and the associated
HRS scoring factor of hazardous waste quantity. If one were to assess hazardous. waste quantity on

the basis of the TCLP results, rather than the mere volume of contaminated sediments, then the

hazardous waste quantity factor should correspond with littie to no hazardous waste. A more
approprlate hazardous ;waste. quantity factor of one (1), assuming that the Newtown Creek
“sediments would contain littie of no material categorized as hazardous waste, is approprlate for the -
HRS scorlng in both the human food chain and environmental threats. - ,( '

Further, even if TCLP. results were dismissed,"\ the hazardous waste quantity calculation for
Newtown Creek is dependent upon the divisor selected. For source types “Other” and “Soil” the

.divisors, and therefore the hazardous waste quantity calculation, are a factor of one thousand

different. -~ - S _ _ : '

In summary, as described arid referenced in detail above, the technical concerns with the scoring of .
Waste Characteristics elements include: Y

1
~

" Designation of Newtown Creek as an unaliocated source despite ‘known. sources of

contamination to Newtown Creek. ' S o | :
e Volume- based scoring of Newtown Creek sediment for hazardous waste quantlty when
‘EPA’s guldance states this should not be done for an unahocated source.

e Estimation of a large- hazardous waste quannty m\Newtown Creek when TCLP testing
 results 1nd1cate otherw1se '
!

e The magnitude of the divisor «used in estimating the hazardous waste quannty n Newtown ,
Creek. : : o S
L . ,
The HRS defines Newtown Creek as a source based on the assertion that if ..either a ground
water plume with no identified sonrce or contaminated surface water sedimerits w1th no identified
source, the plume or contaminated sediments may be considered a source.” ** However, th1s 1s not

the case for Newtown Creek where numerous sources have been identified.
EPA states there are too many sources to associate contamination at a particular location with a
particular source. HydroQual agrees there are multiple ‘sources, past and present, but suggests there

37 EPA Compreliensive Enwronmental Response, Compensauon and Liability Act (CERCLA) § 101 (1 4)
38 40 CFR 300, Appendrx A, Sectton 1.1. : /
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"and several llabillty, and mulnple sources are easlly accommodated
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that it is more appropriate to properly characterlze these upland sites as sources rather than consider
they come from the Creek itself Nutnerous sources of contamination to Newtown Creek have

18 no requlrement to ascribe all contamlnatlon at a locatlon to a part1cular source at this time, and

been identified with a high degree of certalnty in fact NYSDEC has formally identified many.

Cleatly upland sources exist- and although it would not be possible to attribute or allocate the
contamination to a particular soutce it is suggested that the CERCLA leg1slat10n prov1des for joint

—

Not pursu1ng this preferred approach EPA cons1dered the sedlments the source; and calculated the
hazardous waste “quantity factor based on the estimated volume of contaminated- sediments,
contravening the HRS scoring process. Apart from be1ng inconsistent with the scoring process, the
volume measure overstates the hazardous waste quantity in the HRS scoring because it is based

Leaching Procedure’ (TCLP) testing on e1ght samples from portions of the Cteek and has

7

‘upon theoretical calculations of hazardous -waste. « DEP has performed “Toxicity Characterlst1c-

determined the sed1ment in those locat10ns 1s not. hazardous waste: Th1s was not considered in the '

o

HRS scor1ng

~

While it'is recognized that contaminants. are present in' Newtown Creek and this contarnination

_' should be addressed, the HRS score EPA developed for Newtown Creek remains questionable. '

2.2.3 HRS Calculatlon '

'The HRS was recalculated with cons1deratlon glven to the site specific sensitive area factor and the

hazardous waste quantity factor. Table 1 shows that using all of the other factors assigned by EPA

with the exception of the site specific sensitive drea fictor and hazardous waste quantity factor, the

HRS could be as low as 16.7", as compared with 50 in‘the EPA HRS Documentation. These results

“suggest that while Newtown Creek’ sed1ments do contain contaminants of concern, it is not

demonstrated that all of the sediments of Newtown Creek represent hazardous waste. ¥

3.0 CSO Long” Term Control Plannlng

"The EPA HRS Documentation Record states that although many: bus1nesses along N ewtown Creek

operate without sewer services, there are numerous permitted CSO cllschargers and storm water or
other.industrial d1scharges to Newtown Creek The EPA Documentat10n Record 1nd1cates that
CSO events stlll discharge more than 2. 7 bllllon gallons of storm water and raw sewage into.the
Newtown Creek each year dur1ng wet weather The most recent NYCDEP Water Body/ Watershed

‘Long Term CSO: Control plan for Newtown Creek” includes, for approximately 40 inches of annual

rainfall, a CSO dischatge to Newtown Creek of 1. 5 billion gallons per year and affother 576 million

gallons per year of stormwater, totaling less than 2.1.bllllon gallons. Accordingly, the 2.7 billlon
gallons indicated in the HRS Documentation Record is overstated and would require more than the

typlcal 40 inches per year of rainfall to occur. DEP’s current CSO Program for Newtown Creek, as /

ldescrlbed in the Newtown Creek \Waterbody Watershed Plan subniitted to NYSDEC i in July 2007

ant1c1pates abatlng CSO volume by an add1t10nal 925 rnllhon gallons per year'

.

¥ NYCDEP Newtown Creek Watershed/ Waterbody-Plan work.in-progress, pending NYSDEC review, ' Y
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‘40 Conclus1ons ,
1.

N~

Scor1ng to place Newtown Creek on the NPL was driven: by EPA cons1der1ng the sedlments -
underlying Newtown Creek as a release based on differences in measured contaminant
concentrations in the sediments 6f Newtown Creek and a local reference site, the Atiantic Basin..

© Apparent differences in sediment contaminant concentrations between Newtown Creek and the

Adantic Basin reported on the basis of sediment dry weight may be an artifact of the different
organic carbon contents of die site and reference sediments. - V

- Compating sediment contaminant concentrations between the Newtown Creek site and the

Atiantic Basin reference site on an organ1c carbon normalized bas1s may lead to. dlfferent

" conclusions.

- The entirety of the sediments of Newtown Creek do not meet the definition of a hazardous
waste therefore the hazardous waste quantity factor calculated by EPA for. the Newtown Creek .
HRS score is overstated. -~ - = . - ) » / . \
The hazardous waste quantity factor calculationt is dependent upon the selection of a chv1sor It
is not cleat that'a 2.5 divisor for source category “Other” shonld have been used for the
Newtown Creek sediments. For example, the divisor for soutce category “Soil” is 2500.
Newtown Creek sediments were considered by EPA as an unaliocated source and were also
evaluated for volume and area measures. EPA’s own HRS guidelines do not consider
‘unaliocated sources in estimating volume and area measurements. Therefore, the quantity and
,quahty of material considered as hazardous waste are overstated Ultlmately, this inflates the
HRS score for Newtown Creek. : : ' :

Techmcahy defensible HRS scores, calculated uslng dlfferent assumptions than EPA used for
hazardous waste quantity factor and sensitive environments range between 16.7 and 50

" Addition to the Superfund NPL requires a score of at least 285. . ' ,

CSOs, characterized by EPA as contaminant contributors to Newtown Creek, are more
accurately characterized as contammant conveyors to wh1ch surface water quahty standards do.

‘

not direcdy apply.. =~ . .- . -

- Current CSO discharge \Jrolumes referenced in the HRS documentatlon appear to- be

' overestlmates .
: ) e
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Table 1. Surface Water Pathway - Overland/Flood Migration Cémpotient

Swiface Warer Fatliway Threats
I Diinking Water

Not Scored

11. Hwman Food Chais Threat Scoréd
III. Eaviconmental Thieat Scored
Adjusted
Hazatdons Adjusted
Waste Quantity Hazardous Waste
Adjusted (Divison) &  Quamlty (TCLP)
Sensitive Sensitive & Sensitive
11 Hynmian Food Chain Threar Exdsting  Envirountent  Environsmem Environnsent
likskhood of Release
14, Obsérved Releate: 550, 530 550 350
Waste Charactetistics
-15. Toﬁcit}'/ Perzistence/Bioacesmulation 5x20° 5x16° sxic? 5x10*
18, Hazudeus Waste Quantity 10000 10000 100 i
17, Waste-Clusactegistics 1000 1000 320 100
Tasgers .
18.. Food-Chany Individnal 45 435 435 43
19. Population
a. Letel 1 Costcentration 0’ 0 o ]
b, Level II Concentration 0.03 003 0.03 0.03
c. Potential Hnman Feod Chain Contamination 7.0000005 0.0003303 3000033 00000045
d. Population ja+b+c} | 0.0300003 0.0300003- 0.0300005 00300005
20. Tazgers {183+19d; 430300003 +43.0300003 43.0300005 45.4300005
21. Huiunan Food Chain Threat Score {(Iines 142172205782, 300" 10G 100 9£.0640005 3060200002
111. Emironmental Threat b
likelihood of Reicase
22 Obsérved Release: 550 550 350 350
Waste Chanactesictics
23. Towicitr /Pessistence /Bloaceuawlation 5x 10° sxii? sx108 5x10°
24 Hazardous Waste Quantity 10000 10000 100 t
23, Wiste Chnactetistics 1000 jlees 320 © 100
Tacgete
28. Senaitive Emnrorazents
a. Level I Concentration 0 0 ] 0
b, Level II.Concentration 100 3 5 - 5
c. Porential Contamistation Not Scored  Nor Scored ‘Nor Scoted Not Scored
d. Sensitive Envirorments {a+b+c} 160 . H 3
27. Tacgets {26d; 102 3 3
28. Environmental Thigeat Score i{lnes 222252275/ 52,500; 60 33.3333333 10.6666667
29. Watershed Score ilines 21 + 283 100 140 100
30. Sucfacewster Ovedand; Flood Migration. Component Score {S=3,.3* 100, 100 100
Final HRS Score  HRS = ¥3_%/4 50 0 50 16.6766667
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F. Letter from the Mayor’s Office to the City Council Regarding the Greenpoint
Williamsburg Rezoning

Tue City Or New Yonk
OrrICE OF THE MAYOR
MNew Yonu,{N Y. 10007 -

DAMIELL. o‘c’:e’ro;iorr
OeruTy M ‘
wax:x&mmmmm May {,-2005.

Speaker-Gifford-Miller .
New York Gity:Gouncil
Cley Hail

New York, NY 10007

Re: Greenpoint/Willlamsburg ~ G-iiy"Council'ULURP'Aciions
Dear Mr. Speaker:

Attached to diis letter is a “Points- of Agreement reﬂectlng reccnt. dzscussms between the
Admldistration and the Cny Council with respect to the, conslderation by the City Council of
the, GrecnpolnrNVHliamsburg zoning and’ related ULURP actions.

As we have discussed; some of the items set fordy'in.the Points of Agreement will require.
changes to.the zoning resolution which may be. made by the Cotiocil now, while other jtems
may. tequire additional follow-up action by the Administration;, the City Council, the Planning
Commission and other parties. Where follow-up action fs: needed, such follow-up is subject to
review-and consideration under applicable procedures, lncluding fand use and enviironmental
review, and the: receipt of applicable approvals. Ve are confident that:we:can continue to
work together to achieve'the: goals stited in’the Points of Agreement

The cooperation and input that.we have received from:members of the:City Council thus far
has been-extremely valuable.: We look forward to working further with:you, and the entire.
.Council, as the project progresses.
Sihce ly.

st (Lo oy

Denlel L. Doctoroff
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Polnts of Aggeem ent

Greénpoint Wllha urg Rez:mmg
May 2 2005

QPEN SPACE

1) Dupont Street Site.

The: ity w;l] build upon a: commltment tewards buxldmg open. space 01 lhes*‘Sludg.e Tank
Site"™ (Block 2494, Lot 6): made by the pmw’”us‘Adrmmstratmn by exchang g-,lhe open
space planned for Lot 6:for a commitment to’ build:significantly more open: spacc on-an
‘ad)acent elty-owned waterfront: slze (Block 2472 Lot 32y

‘Lot 6/(0.27 acres).is.eurrently tecupied by ‘a Départnierit of Environmchtal Protcction (DEP)
sludge - storage Hank,.and £ot32:(2:88' ‘acres), located directly on the watcrfrom, is currently
Jeased to the Cireenpoint Lumber Exchange' land partly occupied by .a DEP sludge barge
loading dock.. DEP has previously commnittéd to demolishing the sludge tank as-part of the.
-upgrade of the Newtowi' Creek Water PﬂIlmlon Control Plant, and maintaining Lot 6 as open
:space, DEP is currenlly lmahzmg plans to relocate the sludge facilities to.a location on the
Newtown Creek, with completion expected by 2010.

The Administration agrees to improve: upoi the current cotnmitment to provide a small
amount of open-space on Lot 6.by. instead pmv;dmg approximately 2 acres of open space.on
the waterfront, thereby- allowmg enspace;to-eatiend from Newtown Barge Park:all the way
south to Dupoiit Street: At the same'titne, the pomon of Lot 32 tocated south of Dupont
‘Street, together with:-Lot 6, would be available for the: ‘development of affordable bousing.

T order to ¢irate: bpen space: on thls sité, the City would:musue die following aetions:

e Dcsignation-of the portion of Lot 32 along the watcrframt and-north. of- Dupom Street for
imprbvement as-an esplanadc and:open:space, upon expiration or réaequisttion of the
. -cnrent leasehold mtercst
» Demolition of the s}udge tank and relocation of sludge fucilities: from the'site, with
pro;ected complétion in 2010
. A capltal budgct:conmitment’ oﬁupproxlmately $7:5 million"in ' FY *10- forthe clwtlan of
this open space

In:addition, modifications to'the: zonihg text for the Watérfront:Access Plan have been made
10 ensure that tbe public access area provided-on Lot 32 will'not: reduce the requirements for
'supplement,al public:access on' the:adjacent. mvate]yowa&d sites.

2) 6% Cdmmercial Street. (‘MTA-'Sile)
6) ‘Reldcasion of MT4 faciliies
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Pursuant to.the Metropolitan Transit Authority's (MTA) commitment'to relocate i:u.s service

-and emergency response unit facilities-from 65 Cominercial: Street (see.attached letter from

Roco. Crtusl:k .MTA Director of Real Estatc)- conditioned upon New York Clty s:$uccessful
|dent1ﬁcat|on of an altemate: site, the Administration comniits to the identifying an aitemative
locat:on(s) for the MTA operatmns at 65 C‘ommcrc:al ‘Street.

Funding Appropriate Costs Pertaining to Open Space

‘Upon‘relocation of the MTA facifities, the Administration agrees to designate the site:(Block -
2472, Lot'425) for improvemem as an esplanade and active open space.

“The Administration will include approximately Si4 million.in capital budget appropriations
‘in the TY *07 Executive. Budget for City Council approval for the creation of this opcn: space

and* tbe relocatlon of the current MTA facnltttes

3) McCarren Park

a

b)

&

Feasibility Analysis of Street Liemappihgs

The. Administration will fund the Parks Department to:perform a:traffic feas;btltt}' analysisin
FY *06 for the potential of demapping the portions.of Driggs Avenue or Lorimer Street that:
run throngh McCarren Park. §

-McCarreniPool

The Administration will pursue an interim use for the McCarrén Park Pool for-spegial évents.
sitch as concerts, festivals and other'types of publtc performances: Ttiis will create a useable

space for the community: from-a currently restricted area of the park, as well as contribute to

the reconitruction of the fall facility: fhe Parks: Dcpartmcnt will stablltz:e the pool’ butidmg
fagade, make surface'repaifs o the.pool deck:and tub and add ramps,. safety rails, and’

‘lighting as necessary. The work on the butldmg fagade may also nakc it:possiblc to remove

the chain link security fencé that currendy.surrbuhds the'site.

The Parks Departmeni will work closely-with Council Members Reyna and Yassky lo

-determine apolicy for progratnming the above space: ;

The Administration will include up to $1 million of capital budget appropriations.in-the FY
'06.Executive Budget for City Council approval to achieve these improvements

Lighxingfan MecCarren Park Soccer Fields:

The Admiiiistration will iixclude up:to-$600,000:0f capital-budget appropridtions. tmthe FY-
*06 Executive Budget: ior City:Counicil appmval for the:construction.of ltghtmg for the-
McCatren Park soceer fields.- , |

4) 34™ Counchimanic District
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a} Open Space

‘The Adtninistrition-agrees to commitbe fdliowing city-owned sites as open s'pai:é‘

‘s Block 2462, Lot 13: (3 17 Broadway): Approx 2,500 sfito be provnded as passwc open:
space as an addition to Rodney Park

& Block: 2443 ‘Lot 41'(99 8..5® Strect); ppmx 1170 sf to-be provaded as. passn je:open’
spaee.in; c‘mjunchon with affnrdab]e'-hcumng dwdopmcnt an City-owned as.wmbl‘éiga

The Administration will. mcludc capnal oudget appmpnauom in the FY *07 Executive
Budget for City Counil ‘Approval to develdp each of the:above sites as passive:opcn space.

5) “Waterfront Esplanade

a) Transfer of Ownershipto'City

The Grecnpoint- Wllhamsburg ‘Waterfront Acces‘s Plan: (WAP) providcs for the: ¢onstruction
of a-walerfiont.csplanade and: mlated open’spaces in.conjanction:with development of
waterfront parcels, Under the. legulauona ‘the developet/owrter constructs the wate 'ﬁ'on_t'
esplanade and opim spacc in conformity with design regulations:set forth in the Zohing
Resolution, and enters into a Maintenance aiid Operating Agreenient,with the Parks
Department providing for ongoing maintenance and capital repair of the spaces a1 owner
expense, Fulfillment of these requirements:is.a condition.of recelpt of Cettilicates 6f
Qccupancy for tie adjoiriing. developmcnt 3

The WAP provides a unique opponunlty for the creation of a morc than two-mile dontinuous-

.espianade along the Greenpotitt-Wiliiamsburg watcrfremt: which can serve as a valuable
“public open space aiienily for ihe community, as well as: enhance the value of waterfront
'developmcnt

The. Aditiinistration believes. :hat (‘zty ownmhtp and managcmcnt ‘of the’ wa:erfmm
esplanade and: supplemental open space:worild be in the long-term interesis of the éommumty
and of benefit to: ‘property owners. This;caa be - accomplished: thmngh fhe: voluntary transfer

.of the - watertront aréa to the: Cx!y. under hpcmﬁcd conditions.

’The - Greenpoint-Williatnsburg rezoning has been: modnﬁed to:allow-for a transfer'ojitlon:to
'facmtale these objectives. Under the transfer mechanisai made pos;nble under this.

modlﬁcauon, Owners: could cloct to transfef tbe. wateifront: esplanade and supplem utal opeh

spacc to'the: Cny following construction completmn ‘and prior-to the-issuance of Cé :ﬁcates
of Occumncy for ttic developmeut. An'Owner who! transfirs would be msponsnbla
‘lunditig of ongomg ordmmy mainténance and W(m_ld cstablish a capital reserve fungi fbr

fature capital repair, but these obhganons would be fixed (except to-account for inflation)
and'would not‘increase in relation to: actual Cxty ¢osts. The Qwner would #lio be relieved of
liabiltty assoeiated with non- -commercial operation-of the walerfront: spaces. The: mecbanism,
which the City would encourage-all developments to utilize, would facilitate City
managenient atid cootrol of a-continuous: waterfront es;:hmade whitle relying on O\T'n'm‘ fer
construcllon

Program featuses would be s fﬁ%lewsg

- Phge For 33 _ Oatid §7372003,
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©  Eligibility forttansfer woiild require Owrier agreement ‘with respect 1o, among other’
thmgs: DPR:review aiid app;oval of demgn and construction specxficaucms for:the i
waterfront public-aocessarea proposed:for. traasfer, compliancewith-DPR standards-
relating to use of materials; and ‘monitoring of construction by DPR tesident. engmecr at
Owner expense: Transfet of property tora; phase of the.waterfront esplanade would be at
the City’s:discretioh. Wherc transfer is: proposed:for a. phase of regjuired pubhc access:in
eonncction witha phased 1mplcmcmadon plan approved pursuant to the mnmg,
acccptaiioc of transfor wpild ' requ1re comndelatlon ofiwhether City managementand
operation of an individual phase is in the ioterests of the City-and'the City-could tequite
agreement to-transfec future phases as a condition of its’ accepiance of transfer pi‘the
ihitial phase.

.. Owucr would comnmit to fund ongoing operating maititenance thrpugh annual payments
or cteatibii-of an intefest-beating account and to establish a capital reserve furid for future
capnal repair costs. Thest obligations would be fixed and not subject to incrcase: (except
to-account for-inflation}, J

‘¢ Owner would transfcr deed to the-City upon complenon of'the: watcrfrom capl nade and

.-supplemcntal open space, iipon a determination by DPR that construction'is. cohmstcnt
with the desngn and construction speclﬁcanom Transfer would be a cond:tiorn ;o and
must occur prior to issuance of Certificates of Occupancy

¢ Upon transfer, the Clty would be solely responsible for: performance ofioperating.
maintenance, repair and- capltal reconstniction; the City would also assume- liability

“rclative to-hbn-conmercial use of the spaces, with exceptions relating to negligence of
Owriér.

 Pursuant to-a Zoning Lot Developtent ‘Agreement, the Owner:would rctain all nghts to
use transfened _property for purposes:of bulk and parkmg computations: for the zomng lot.
. Owner may also mserve nghts to: usc the ttansferred propcrtyfor open au cafe or snmuar

. Altematlvcly, the: Clty could negotlate wnh mdmdual developers'to have. them.make a
substantial up-front payment:that would allow DPR to design-and coustruct the esplanade
on behalf of the owner. Under such a scenario, the developerwould first ave fo provide
an accurate asscssment of the sﬂc conditions so that die City:could deteimine.a: fair’
estimate of the cost of the work. (fan amount could be agreed upon between the
developer and the Cliy, the-land would be ttansfened lo the Cily prior to constmcnon and

‘the-developer would be telieved of the obligation lo complete the-esplanade prior to
teceiving TCO's. DPR would design and construct the: csplanadc through its normal
capital: development process. All odicr features ofiprogram described above would apply,
including the owner’s responsibility to fund ongoing ordinary maintenance and establish
a capital reserve fund for fitute capital repairs.

The-Administration-commits.to implement. this Program. consistent with: the features
described.above, snbjeet to such changes'as arc ‘héeded to'advance the goal of uchlevmg a
eontinuons. watcrfront; eaplanade umier Clty managementand. cohlrol |

b) Hours of Access
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The Administnition conunits to pursue a follow-up'action to-amend the zoning ext to require
broader evening; liours of acc%s for publlc aceess areas roqum:d unider. ﬁtc Grccnpomi—
Wllhamsburg WAP:.

le) - Coniinuous Wa:m'rom Access

Rewgnmn g that the esplanade will be develaped in sf gents, the Administsation:will
. pursue the achicvemeht.of a‘continmious: :public aocess route along dee: walerfront‘ both
~through mechanisms to achieve the.near-term: developmcnl of the' esplanade andt
|deht|ﬁcat|on of Gn-sitéct links where: pubhc #ccess has not yet been developed. };

The Admlmstrauon will provitle «capital ‘funds for appropriate signage and: bicycle lanes along
: dcvelopcd sections of the: csplamd:

USTRIAL PRESERVATION

1) [Reioniing Study of Bushwick Inlet Area

2)

\s a follow-up, the Departinent. of 'City,Planning will conducta smty of the indusirialiarea cast
f the Bushwick Inlet, to be completed by’ Pebma(y 2006, with die goal of identifying ;)otcmlal
nning. changes sitch as mcreasmg permmed density for. mauufactunng uses; that would further
elp-existing: Imsinesses toremair-and expand_m this’ area and capitalize on opportumﬁues for the
‘1eation of ii iicw 'ndusmal Space.- Ah application for: zoning changes reccommended by this: ‘study
will be sponso ed jointly by Council Members Yassky.and Reyna and the Départment! lof City
Planning |

Industrial Business Zones

The Admmlstratlon commits to designating the' Bushwxck Inlet industrial area aspartof an
Industrial Busiiicss Zonc, (IBZ) Businessm moving:to this and other IBZs (such as tbc{Nonh
Brooldyn Industrlal ‘Business, Zonc)wonld be eligible for all. bemﬁts pmpowd in thc IBZs,
|nelu&l|ng a tax credit'of: '6m: ‘thousand dolars -cmployccitu offst:t relocation costs (Pcudmg
Stavs Leglslanve appmv*al) “These busiitesses will also be-able'to avail themiselves of dther:
incentives proposed in the: Administration’s lmiusmal Po!u:y, such as-an. fmhmmed Coannercaal
Expansndn ‘Program. which will speclf cally target manufactunng smd industrial firms who rent

[hen' space.

hic Adtiiinistiation- commits that’ it will not Imrsue or suppon rezoning and variance aﬁphcauons

allow residential use in the: pmposed North Brook!yn IBZ, which-will include the Bushwick
Inletindustrlal area as weil as.the area-of the East Wlllmmsburg Industrial Park. The I
Administration, through the Mayor s Office of Industrial and Manuficturing Businesses,: will red
ﬂag miamufactiring and industrial propertics within the TBZs in the City's Bmldmg Infgrmation
System, actively monitor all BSA variance appllcanons Ibr residential uses in these ardas, and
conmuunicate the City's industrial land use priorities.to the. BSA regarding such variances, any
documented:harassment.of industrial businesses, and the:potential impacts upon presetit '

industrial use and.character-of the areas.
: L use, \
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1)

2)

COMMUNITY:DISTRICT

As part of the IBZ program, the Office-of Industrizl and Manufacturing Businesses will market

~the'IBZs to new, expandmg or relocatmg busincssés:

“The City-will dedicate DOB personnel to:work with'the IBZs to mbhltor potential tifegal

conversions and conduct. enforcementia the Nmth Brooklyn IBZ mcludmg the Bushmck Inlet

area.

‘The City will designatec.an industrial ombudsman to worit with industrixd:businessésin‘the

‘rmixed-usc districls.to facilitate access-to programs: and address: any opcratlohal issues,

Thc Mayor’'s-industeial policy states that'the City will conduct aréa planming studies to’ ‘identify
‘issues to strengthen industrial areas through regulatory. changcs and infrastructure improvenicnts.
The City will commit to making, the Nord: Brooklyn IBZ one of the fust areas it studies,

"I‘he Administration will create a $2 million fimd-under the management of the Office of
industrial and Manufieturing Businesses to preserve existing manufacturing businesses within
the North Brooklyn IBZ. The Mayor's Office will work closely with.Council Members Reyna
and Yassky to determme the’ progmmmmg of this fund. i

Over the next five years the Admioistrafion i is contributing:$67. ‘7 million to improve
infrastructure to support exisring and créate new: industrial space i the Bmoklyn Navy Yard.
The Brooklyn Navy Yard Devclopment Corporanon, Clty Council, Community Board 1, and the
Mayor's.Office of Indushial'and’ Mimufacturing: Busmcsses will make best efforts to identify-and
relocate induistrial companies-within the rezohing: arca thatare in need of new $pace.

DS ASSESSMENT
Reporting

The Administratibn agrees to monitor the amount of development in the- rczomng arca on an.
annual basis. After the ritmber of riew housing units built in the rezoning aica excceds 2,200
(25% of projected development), tbe Adinitusiration: agrees to stibmiit:to the Council Mcmbem
for the area by letter an annusl report updating ncedsanalysis and piannod mitigations; where
applicable, from relevant agencies for schools; day care, hospitals, fire protection;, polide servide,
and bus ‘and subway-s service.

Day Care.

(sce attachedvletter)

'COMMUNITY ADVISORY BOARD

The! precise form.of the Grecnpomt Wllllamsbtmg ‘Community. Advisory Board has not. yet-been
detenninod: The:purpose of the Community Advisory Board:will be to. monitor adherence to these
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i

points. of agrecmicnt, including, but not; Emnted to, the development of affordable housing units; the
,development of open space, the 1mplementauon of industrial | preservation: strategics ‘and the periodic
review.of social infi astnucture needs and mitigations in the Greenpoint-Williamsburg: Community.

The Admmlstranon agrees that: any Commumty Advisory-Board: will ificlode a rcpiesentative of
. Community Board 1, local elected: officials, the. Départment of Housmg Preservation:and
D¢velopment; the Department of Parks. ‘Recreation, the Departmént of Small ‘Businéss Servioes,
the’Departmem of City Planning, and tlie-Ecoiomic Dcvclopmcnt Corporation, and at least:two:
representatives from ihe affected’communitics jointly sclcctrd by-the Council and the
‘Administration.

AFFORDABLE HOUSING
1) Total Nuitiber of Units

{The Administration.agrecs to'significantly i increase the number of affordable units'to.be:built in
Greenpomt Wllhamsburg through'a variety of niechanisins: including: inclusionary. zoning,
financial 'and tax-inccntives; and the commitment of public sites. The following table summarizes
the. expected nuritbér.of affordable units. that will be generated; .

#0F
'-AFFORDABLE

. vRevlscd Ad,rmnntmtmn propom . ) i
Waterfront. » ' 1,563

“Public & Partner sites

2) Affbrdablc Housing Production Mechanisms'
a) Inclisionary Flousing.

The Administration-will.increase:the incentive to' ‘build.affordable houslng through
inclusignary zoning by doepening the density bonus,
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». ‘Waterfront: lis cxchange fpr an-increased density borius (3,7 FAR 10 4,7:-FAR or 27%)
on'the Waterfront, thé Administration agrees to‘ificrease the afi‘onlabllny reqmremems &
20% or.25% of total. square footage and agrres to tier the affor;iahthty requtmem o
setvelow:ahd riiodetate fiicome familiés, as detailed in the modified:zohing text.;

For deyelarpments not. un!:zmg the mclusmnaxy hmu;mg bonm the Admnmsfmt:on agrees
to reduce’ permitted tower helghte in RS districts! b)v two; stoncs, t0:230 Feer and 330 fect.

In:order to-provide: increased flexibility for onvsne affordablc bousmg, the Administration
agrees to increase pefmitted heights to which buildings can rise without lnmtamm on
floorplate size: to. 100:feet for bml(hngs containing atJeast’ 20 percent affordablc holsing.

.» Upland: In the Uplandthe Adininisiration agrees to-a 33% density bonus (2.7 FAR to 3.6

FAR in'R6A districts and 3.45 to4.6 in R7A districts) 1equiting:20% of thc square
footage to serve lower income faniilies.

‘These percentages will be the standard for the onsite; offsiic, and prescrvation options for

generating an inclusionary bonus.

“The Administtation and tie City Council agree (0:a fbllow up; oprrect e’nmlo i "o ensurea

imiform: apphcatnon of the reduction of the base FAK t0'2:7 with iespect Vo;m:xed muienha!

-community facxhty turildings in‘the R6A districts.

Shortly after adoption, the Dcpamncnt of City Planning will commcmcc contexmak mnmg

‘studlies-of areas summndmg the rezpning area that are’ prcdommanﬁy low-rise:and cunentiy

zoned R6, with the goal of estabhshmg appropriate height limnits-and an. lnclusmnary Housing

"botws’ for R6A and hlgher districts in these areas.:Necessaty ULURP actions would be:taken

to nnplemem these zoning changes.

Tax-Incentives:

The Administration:and the Council agtee to support State action 10 Timit as-of-fight 421y
benefits, on certain waterfrant parcels only, in order to nake thc construction of aﬂ‘ordable

‘housing more likely: Fhrther, the Administration agrees to. ehange its-mles:govérning the

421-a program to- allow mcluslonary housing units. developed off-site to genciate 421a
negotiable certificates and: used them on the compensated waterfront property. HPD will be
required.to limit this'to 21} units thus, insuring that.90 percent ‘of all inclusionary. housing is

developed on-site.

Finally, the Council and the Admnmstranon agree that at.the 3,7 base’ FAR any development
donc.as of right canmot participate in the 421a program by purchasmg negotiable certificates

citywide.
A proposed bill is attached.

“The Administration-and: Councn] further agree thal if.the State does not pass its proposed bill

by June 23,2005, Council willact to amciid the administrative:code of the City of New York
to limit the as-of- right 42 1a behefits.
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‘)

d)

“The Administration:and Council agroe

Sale of Air Rights from MTA Comnwraal Street Site

illow the sale of air nghts from'the MTA.
Comnmercial Street sitet0 ai adjatent owner, Thesalew require:a-follow up: UﬁURP for
the: dlsposmon of those: devclopmcm r:ghts This disposilion will require the purchaser to

create 200 units. of afibidablo. bousmg as-part of the dispositioh.: The revenue from the sale,
. projected:to be'i ‘up to: $12:nullioh-will be-used ia twe ways:

» Waterfront Affordable Housing:and Infrastructure Fund

The Administration agrees-to create a Greenpoint Williamsburg Affordable Housing and

. Infrastructure Fund-of up to $10- million.~ to.be-managed by HPD - using the proceeds
received from the sale.of alr rights from the MTA site located on Commercial Street in
Greenpoint, Proceeds fromthis fimd will only be available to. dr:vclopment parcels that
make useof the watcrfront mc[usnonary hausmg progranmreferenced in part a‘ofithis’
“section and that. pamcxpate inithe esptanade tranafer program-detailed in Point 5 of the
Open Space scchioii of this’ ‘agreement: “Funds will be used to partially offset site-specific

mﬁastmcture costs that cotuply with'the ‘requiremicnts: of the waterfront zowing text.

- Greenpomt Wllhamsburg Tenant: Legal Fund -

“The Admxmsxrauon agrees to-create a Tenam ‘Legal Fund.of $2- m:llion -t be. managed
by HPD-- using tbe proceeds w'cewed fmm the snle of air nghts of the. MTA sife on
-Commercial, Street:in- Greenpomt. The Fund will; pnmanly serve to:protect: enstmg
.tenants from- displaremenit and harassment,

‘Commitment-on-Public and Parmer Sites

“The Administration commits’ to developmg affordable hpusing using available: public sites

WTIETS 10 devel

and:10 work wrth the existin; afi_‘ordable housmg onthe partners sites

'hsled below, Thc: Adininistra 'n,‘antlcxpatcs that these sites will. geoerate 1,345 aflordable

units;’ These.units'will target thefollowing i income: ‘groups: 20% betweit 20-30% of AMI,
40% bctwacn 30—60% of AL 20%. betv-ecn 60»-80% of AMF and 20% between 80—125% of

,AML

A detail breakdown of each public or:partner site:is attached to-this metnorandum,

3) Anti-Harassment Provisions

4)

The Admiustration agrees to the anti-harassment provisions: provnded separately; as’ part ofa

follow-up coirective action.

Domino Sugarv‘Pr\operty

The Admlmstratxon agrees to work: expedltlously to cotnmence. pubhc reviewof an apphcatlon
for the residetilial rezoning of this property; including comnpletion of approptiste environmental
review, located at 264 to. 366 And 329 Kent Avcriue. The Administiution and Council will work
closely with the: property pwiter's pnnc:paf CPC Reésources, Inc;; to ensure: iheu developmedit
fatilitated by the ap.Jllcatlon mchldes & sngmﬁcant aﬁ'ordable lmusmg component. In:addition,
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the: Administration agrees to support the inclusion of this site in.the above referenced bill
limiting-as-of-right 421a benefits, ' .
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Letter Irom Roco Krsulic, Director of Real Estate, MTA
Public and Partner Sites Chart
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347 Magison Avenue
New Mok, NV 100173738
g% 787000 Yol

@, Metropolitan Transportation Authdrity

Sate ol New York
April 28, 2005.

iDanteI 1.. Doctoroff

Deputy- Mayor far’ Ecbromi¢ Deve|opment and Rebuuldmg .
City Hall

New York, NY 10007

Dear’ Deputy Mayor-Doctoroff:

-Pursugnt to; ‘your ingulty. about the- avaﬂabmw of tive Crbsstown Depdt property on
Commercna% Streetin’ Gmenpomt, I wanted to'confirm that the Metropolitan
‘Transpprtatlpn Authority - New York City Transit would be willing'to transfer the site to
‘the: City of New York for use as publ;c!y accessibhe open 'space within: the context af the .
'Greenpomt/Wuuamsburg rezonmg plan.

The trensfer of the site would be depentient Lptn the City theretofore: fiaving vdentiﬂed
acquired; snd fitted out a-siiitable afternative site for the Emergency: Response Unit
currentiy operatihg on the site and the:replacement or relocation of all the' Unit's
facilitles to the-new locatioos, §n addition, please note that the Emergency Response
Unit iocated oh thesite Is extremely location-sensitive and would need to be relocated
within close proximity of the current location. The City would also need to have
provided a replacement site for: New:Yorx.City Transit's. Department of Buses. The'
_Buses’ site must be of eguivalent or greater vajue than the existing Crossmwn Depot.
The replacement site for the Depaitment of Buses doesnot-need to; be in ths.immediate
neighborhood; we have begun discussions oi-that issue with your staff;

The MTA shares.the City’s enthusiasm about:the: Greenppint/Williamsburg waterfront:
and looks forward to working with you and-your stalf to bring:this excellent pian to
reality.

Sincerely,

.oce Krsu| £
D&rector, Real Estate

(o Kathefine N.'Lapp
Linda Klelnbaum
Michelle Gokistein

SARDONDodrolf: Ly, Gresnpoint.doc

Tt apeviies o the AMTR, Pemr S Katkow, Chagman ) . . ”
MTA Wew Yo Ciy Trang T4 Long siend Ant ficod  MTA Long istand Bas  MTA MairdierivRultoad:  MTA Bridger o Twvieie



Appendix F

THe Ciry o "NEw Yoms
QFFICC OF THE- anan
New Yomrk, N.Y, 10007

KAREN E: MEAILA
Dusigcror ‘
CITY LEGSSLATIVE AFFAIRS.

May 2;2005

"Hon. Diana Reyna

New York: Cxty Council' Member;: 34® District
444 South S St .
_Brooldyn, NY 1izn

Dear Council Member Reyna:

T-ain-writing 10, respond:to your request that as'part: ofithe Williamsburg Greenpoint
rezoning cgreement, the:City fund child day care slots at'the Williamsburg Day Care Center.
The Administration will make available to 1he Council,.at budget adoption, $900,000 to fund 150
slots at this facility. The exact- mechanism for allocating these.funds to this center. and the
identification ofia provider to administer these funds will be detennined over the coming weceks..
We are plcased to be able to offer this resource to die Williamsburg community.

Sincerely,

Karen E: Meara
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Attachment 3; Public.and Partner Sites Chart

Publte Sites ™ .- TotatUnits #of Affordatile
e : L . . Units;

L PC warehouse 37 37
edford Avel S '4th 22 2
reenpoint Hospital 265 269
7-39 Maujer Street 18 18
3 Ten Eyck Street 18 18
9.Java'Sireet 3 1
39 Grand Street 3 1
03 Grand:Street 5 5
80 Grand Street 3 1
7 Ten Eyck Street 6 &

112'Seigal Street 8 6
upont Street 550 431
3 Herbert Street 14 14
. 4th Street 80 40

oper Park ) 130 130
rooklyn Diocese Sites:(4) 150 150
TA Commerelal Street 400 200
otal

1.710 1,34.1

bqi&}}!fﬁ?)_iﬂ
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G. Calculations of Superfund Timelines for Sites on the NPL in New York State

1. Data Set R
= A total of 112 sites have been proposed to the NPL in NY State.'
o 3 sites have been proposed but not finalized:
= Newtown Creek in Brooklyn and Queens, NY
= Gowanus Canal in Brooklyn, NY
= Hudson Technologies in Hillbum, NY
o Proposed but not finalized sites were excluded from the following analysis.
o The remaining 109 sites, which have been finalized to the NPL, were included in
the following analysis. All data were obtained from EPA’s CERCLIS database.”
« Completed and Uncompleted NPL sites in NYS
o Completed sites: 24 sites (22 percent) have advanced from proposal throtigh
deletion from the NPL and for the purposes of this analysis are considered
“completed” sites and represent a relatively short Superfund timeline in
comparison to that likely for a complex urban waterway such as Newtown Creek.
o Uncompleted sites: 85 sites (78 percent) have been finalized to the NPL but have
not been deleted from the NPL and are within various milestone stages of the
Superfund process. For the purposes of this analysis these sites are considered
“uncompleted” sites and the timeline represents a longer, more representative
Superfund expectation’ with respect to an NPL listing of Newtown Creek.

2. Completed Sites Timeline — Time fram Proposdl to Deletion: 14.6 Years
Table a:

% of total
# sites with % of total NYS NPL

dates  deleted sites

NPL Deletion | 146 | 24 100% 22%

¢ Includes the 24 completed NPL sites in NYS (22 percent).

! 'US EPA, National Priorities List, Search Superfund Site Information,
http://cfpub.epa.gov/supercpad/cursites/srchsites.cfin (Dec 18, 2009).

2 US EPA, National Priorities List, Advanced Query Form, http://www.epa.goV/superiund/sites/query/advquery.htm
(April 14, 2009).

? See Sapien, Superfund Progress Drops Off Under Bush, The Center for Pub. Integrity (Apr. 26, 2007), available at
http://projects.publicintegrity.org/superfund/report.aspx?aid=853.
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|
o All sites have advanced through the Superfund process from proposal to deletion

from the NPL. _
= Averages are calculated from milestone dates reported by EPA.*

3. Uncompleted Sites Timeline - Time from Proposal to Deletion: 18.5 Years
Table b:

Average e for
# sites % of total time for # sites % of total sites
Milestone | with  uncompleted sites with withnoe uncompleted .
. . . without
dates sites dates dates sites dates

nd
4. NPL
Deletion |:

e In order to calculate an average for the number ofiyears these uncompleted sites spend in
the Superfund process, a very conservative approach was taken by assigning July 8, 2009
to any uncompleted milestones.

¢ Includes 85 uncompleted NPL sites in NYS (78 percent)

o All sites have been finalized to the NPL and are within various milestone stages
ofithe Superfund process.

e Calculations for each milestone:

o Milestone 1: Proposal to NPL though final NPL listing.

* Average Time: 1.3 years

= Average for all 85 sites calculated from milestone dates reported by EPA.°
o Milestone 2: Proposal to NPL to record ofidecision (ROD), when the final remedy

is selected.
» Average calculated from milestone dates reported by EPA for 57 sites (67

percent ofidata set) that have a ROD.
= Average time for these 57 sites is 9.9 years.

4 US EPA, National Priorities List, Advanced Query Form, http://www.epa.gov/superfind/sites/query/advquery.htm

(April 14, 2009).
3 US EPA, National Priorities List, Advanced Query Form, http://www.epa.gov/superfund/sites/query/advquery.htm

(Aprii 14, 2009).
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Estimate calculated for 28 sites (33 percent ofidata set) that have not yet
reached this milestone. ,

e These 28 sites have not reached the ROD.

e Average time from proposal to 2009 for these 28 sitesis 17.8 years
Weighted average: 12.5 years

o (9.9 years)(67%) + (17.8 years)(33%) = 12.5 years

o Milestone 3: Proposal to NPL to remedial action end (construction complete).

Average calculated from milestone dates reported by EPA for 54 sites (64
percent ofidata set) that have reached the remedial action end.
e Average time for these sites is 14.7 years.
Estimate calculated for 31 sites (36 percent ofidata set) that have not yet
reached this milestone. ‘
e These 31 sites have not reached the remedial action end.
s Average time from proposal to 2009 for these 31 sites is 18.1 years.
Weighted average: 15.9 years

(14.7 years)(64%) + (18.1 years)(36%) = 15.9 years

o Milestone 4: Proposal to NPL to deletion from NPL

By definition, none ofithe ‘uncompleted sites have reached the NPL

deletion milestone.

Estimate calculated for 54 sites (64 percent ofidata set) that have reached

the remedial action end but have not yet been deleted from NPL.

e Average time from proposal to the NPL to 2009 for these sites is 18.1
years.

Estimate calculated for 31 sites (36 percent ofidata set) that have not

reached the remedial action end.

o Weighted average for number ofiyears from proposal to remedial
action end (results from Milestone 3 calculation) is 15.9 years.

e Average time from remedial action end to deletion from NPL for
completed site dataset'is 3.4 years (from Table a: 14.6-11.2 years).

e Estimate calculated for time from proposal to deletion for these 31
sites: 19.3 years (15.9 + 3.4 years)

Weighted average: 18.5 years

»  Weighted average calculation:
(18.1 years)(64%) + (19.3 years)(36%)= 18.5 years
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H.

Letter to EPA and NYS DEC Regarding NYC DEP Capital Work and Water Quality

Improvement Projects

wve York City Department of
Environmental Protection
www.nyo. govidep

5617 Junction Boulevard
Flushing, NY 11373

Steven W. Lawitts
Agcting Commissioner

Robin K. Levine
saensrat Counsel

Burpau of Legal Affales

+ 585-6586
3 595-6542
2D 1YC.gOv

December 14, 2009

Mr. Walter E. Mugdan

Region II Director

U.S. Environmental Protection Agency
290 Broadway

New York, New York 10007

Mr. Stnart Gruskin

Executive Deputy Commissioner

New York State Department of Environmental Conservation
625 Broadway

Albany, NY 12233

Re:  Assurances needed from the U.S. Environmental Protection
Agency and the New York State Department of
Environmental Conservation. prior to awarding contracts for
New York City Department of Environmental Protection’s
projects in Newtown Creek that include New York State
mandates and impact City initiatives

Dear Messrs. Mugdan and Gruskin:

This letter is a follow-up to our recent meeting with the U.S.
Environmental Protection Agency (“EPA™) concerning the proposed addition
of Newtown Creek on the National Priorities List (“NPL”). The City remains
committed to working cooperatively on this very important matter. It is the
City’s understanding that the proposed listing is- limited to Newtown Creek;,
therefore the discussion that follows will not address projects, including
planned capital work, in the East River. Of immediate concern is our ability
to proceed with critical capital work.required by a New York State
Department of Environmental Conservation (“DEC”") Consent Order and/or
committed to in the Mayor's Greenpoint-Williamsburg Land Use and
Waterfront Plan: In order [or the City to proceed-according to schedule, we
are seeking concurrence from DEC and EPA (“Agencies™) in moving.
forward with these projects-and are respectfully requesting that the EPA
agrees to set aside any Comprehensive Environinental Response,
Compensation, and Liability Act (“CERCLAY) liability that could arise from
the work. If the Agencies agree to this it would Kelp to insure that the City’s
expenditures for these projects are not compromised in the event that the
work is stopped, modified, or otherwise affected in connection with the
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proposed addition of Newtown: Creek (“Creek™) to the NPL list. These projects and
concerns are discussed in greater detail below.

PLANNED CiTY WORK.

Newtown Creek is immediately adjacent to two large-scale land use projects, one
in Brooklyn and the other in Queens. The Greenpoim-Williamsburg Rezoning,
completed in 2005, is immediately adjacent to the Creek to the south. The rezoning
allows for the rcdcvclopmcnl of an underutilized industrial waterfront with housing and
open space, uses the City's Inclusionary Housing Program to incemivize the creation of
affordable housing for low and moderate-income households, and includes waterfront
access requirements to ensure the community and residents have additionai open space
and waterfront access. As part of the Greenpoint-Williamsburg Rezoning, Mayor
Bloomberg committed to demolishing the New York City Department of Enviromnental
Protection’s (** DEP”) East River Sludge- Storage Tank and Dock thus making these areas
available for housing and open space. As a replacement, the City will construct a new
perinanent dock in the Creek accessible by specially designed sludge vessels. -In 2008,
the City rezoned Hunter’s Point South, along the northern mouth of the Creek. Fhe New
York City Departmem of Housing Preservation and Development is currently-working
with New York Clly s Economic Development Corporation to create a large-scale,
mixed-use development plan that includes affordable housing for middle income
residents, retail space, community facility space, more than 11 acres of open space, and
related infrastructure. Generally, the proy.cts related to these initiatives will proceed over
a multi-year horizon and therefore, will require an-ongoing review and approval of
waterfront permits by EPA and DEC as applicable. .

DEP WORK PLANNED IN AND AROUND NEWTOWN CREEK

I. Planned Dock Wo rk

The Planned Dock Work has three principal components: 1) construction of an
interim loading dock on the Whale Creek and demolition.of the existing East River dock;
2) demolition of the existing municipal solid waste Marine Transfer Station and
construction of a permanent loading dock on Newtown Creek; and 3) navigational
dredging to ensure that sludge vessels can access the two new docks.

To meet its comniitment to vacate the East River sludge- loading facility, DEP
must construct-a new interim sludge loading dock in Whale Creek, adjacent to the
Department of Sanitation of New York’s (DSNY) Greenpoint Marine Transfer Station
(MTS). The interim dock will be used until:the MTS, inclusive of the MTS facility,
access ramp, and storage garage beneath the access ramp, is demolished and a new
permanent sludge loading dock can be constructed in its place-on the Creek. DEP intends
to use the sludge loading dock on the Creek for permanent sludge management and
loading operations adjacent to the Newtown Creck Water Pollution Contro] Plant
(“WPCP™). Upon completion of the new dock on the Creek, operations would be
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transferred to the Creek from the sludge foading dock on Whale Creek. The shidge
loading dock on Whale Greek would then be used only as.needed iin the event that'the
sfudge loading dock on the Creek is unavailable, or for vessel storage. The Newtown
Creck WPCP Sludge Loading Facility EAS (CEQR No. 06DEP023K), issued in March
2007, anticipated the construction of a new sludge loading dock, bulkheading, and
installation of dolphins to support the interim sludge loading facility in Whate Creek and
pertnanent sludge loading facility in the Creek. The construction of the new interim dock
and demolition of the existing dock is expected to commence by April 2011 and be
completed by June 2013. The projected cost of this element is $66 million.

DEP’s proposed navigational dredging witiiin the Newtown and Whale Creeks
will consist ofimaintenance dredging of approximately 22,000 to 30,000 cubic yards of
material (please sec the attached figure that depicts the area that will be dredged on page
8). The dredging will allow 17 feet of clearance from mean low water in the Creek and
18 feet ofi clearance in Whale Creek. The currently authorized navigational channel in
this area is 21 feet below mean low water. Based on current shoaling rates, it is
anticipated that additional maintenance dredging will be necessary in approximately ten
years. Dredging activities are anticipated to begin in 2012 and Staging activities tor the
dredging will begin in 2011. DEP submitted an application for a dredging permit {o the
U.S. Aniny Corps of Engincers (“USACE”).and DEC on December 2, 2009; The
projected cost of this element.is $32 million.

To support this work, DEP commissioned a Sediment-Sanipling and Analysis
Plm (“SSAP™). Samples for the SSAP were taken in March 2009. The SSAP was
delivered to DECand USACE in August 2009 and discussed in.a meeting with DEC and
USACE on August 12, 2009. Results from the SSAP are as follows:

)] Newtown Creck and Whale Creek are classified as “SD* saline surface
waters. Preliminary sediment sampling and analysis (conducted in June
2009) for bioaccumulation and biotoxicity has revealed that most samples
representing what is proposed for dredged material and exposed sedinients
below the proposed dredge material depth would be classified by New
York State as CLASS C, for one of more Technical Qperational Guidance
Series 5.1.9 parameters. '

(ii) DEP conducted sampling of the sediment and identified results
comparable to those of the EPA. When compared against 6 NYCRR Part
371 Toxicity Characteristic Leaching Procedure (TCLP) and Resource
Conservation and Recovery Act (RCRA) criteria, it was determined that
none of the potential sediment composites exceed the TCLP or RCRA
criteria, and therefore the proposed dredged material has been
characterized as “non-hazardous waste™ for purposes of disposal (please
see the attached table on page 9). ’

(iii)  The planned dredging procedure will employ environmental “¢lamshell”
buckets, which will greatly iricrease dredging precision, as well as reduce
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the number of “cuts” needed to raise the dredged material: This level-cut
design system lowers material loss, turbidity, and water content. Waters
exposed in the dredging process will then be decanted and treated in a
package treatment plant. Non-hazardous sediment will be brought to a
suitable dewatering facility by barge and prepared for upland disposal.
DEP’s sampling analysis has confirmed that surface material exposed as a
result of the dredging work would be equivalent of similar chemical
characteristics of the surface material removed by the dredging.

2. Planned CSO Work

Pursuant to the DEC Combined Sewer Overflow CSO Consent Order (CSO
Order),’ DEP is required to undertake certain projects to improve water quality in the
Creek. By letter dated April 30,.2009, DEP proposed modifications to the CSO Order to
require the installation of permanent in-stream enhanced aeration facilities designed to
improve dissolved-oxygen (DO) levels in Upperand Lower English Kills, East Branch,
Maspeth Creek, and Dutch Kills. The plan also calls for environmental drédging in
Maspeth Creek, Dutch Kills, East Branch, and English Kills. Finally, the plan provides
for floatable control, bending weirs, and a Dutch Killsrelief sewer.

The CSO Work is intended to abate the volume of CSOs released into the Creek

by 325 M@/year, reduce the floatable debris associated with CSO events, decrease

pathogen concentration, and increase DO levels. The CSO Work will cost approximately
$157 million and is funded in the City’s capital budget.

The City is in the process of implementing elements of the CSO Work. DEP
eonstructed an aeration facility in Upper English Kills at a cost of $15.7 million. The
facility became operational on December 31, 2008 and has significantly improved DO
levels in the Kills. DEP is coutihuing to monitor water quality improvements. Design
work for the Lower English Kills aeration facility commenced in November 2008 and is
scheduled to be completed in December 2010, with construction scheduled to commence
in October 2011 and end. in April 2013. The cost of this project element is estimated at
$3.3 million. Enhanced Newtown Creek aeration design work, which includes-aeration
facilities in the main branch of Newtown Creek, East Branch, Maspeth Creek and Dutch
Kills, began in June 2009 and is scheduled to be completed in March 2013, with
constriiction scheduled 1o begin in February'2016 and ¢nd in February 2018, The
estimated cost of these projects elements is $75 million.

Environmental dredging design work, anticipatéd to be conducted in each of the
tributaries.discussed above, is scheduled to begin by August 2011 and be completed by
December 2015, with work expected to begiii by-April 2017 and end by April 2019. DEP
currently estimate$ that upwards.of 170,000.cubic yards of material will be dredged and
will possibly be backfilled; however, DEC will be'making this final determination. The
estimated cost.of this project element is $70 million.

! Case# C0O2:20000107-8
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Risk orf CERCLA:LIABILITY ARISING FROM DEP™s PLANNED WORK

The City is concerned that the Planned CSO Work and the Planned Dock Work
(collectively “Planed Work™) could give rise to claims of CERCLA liability against the
City and its contractors. Aswe have discussed, courts have construed CERCLA liability
liberally to achieve the statute’s environmental remediation goals. Under the statute, the
re-release or disturbince of hazardous materials that were previously produced by
another party could be considered grounds for liability. The City is concerned that DEP’s
Planned Work could cause The movement, dispersal or re-release of contaminants within
or from Newtown Creek and potentially give rise to a claim for CERCLA liability. The
City seeks confirmation that, in the event of a Superfund listing, EPA will not seck
to attribute CERCLA liability to cither the City or its contractors in conjunction with the
above-referenced aeration work, maintenance dredging, or sludge dock work.

FisCaL CONCERNS

In the event that Newtown Creek is placed on the NPL, the City is also concerned
that the Planned Work could be found to be inconsistent with a remediation plan or any
interim remedial measures that may eventually be mandated by EPA. fhis, in tum, could
require that the work be balted or reversed. For example, if the Creek is placed on the
NPL, it could prove difficult to dispose of the dredged material and the navigational
dredging project might need to be stopped in midstream. It is also possible that if the
dredging were completed prior to an NPL listing, the listing would require the Creek to
be further dredged, raising the question of whether the Creek would be-open to

navigation during the dredging process. > This would make it difticult for DEP*s sludge

vessels to access the new sludge dock. Another concern is that dredging ofithe tributaries
with the new aerafion facilities could require removal of those new facilities at significant
cost to the City. In addition, the anticipated remediation pursuant to NPL listing could
result-in adverse impacts on aquatic life, which is expected to rebound when the DO
levels are increased as a result ofithe-acration facilities. These impacts could negate the
improvements that would be realized in the City’s CSO abatement plan. Thus, a listing
may well delay or reverse the planned improvements and result in additional costs and
undesirable impacts to the City.

In addition, in order to provide ongoing sludge-removal support to the Newtown
Creek WPCP, DEP has commissioned three new sludge vessels for the Newtown Creek
WPCP, a total investment of $84,226,780, which will be funded by the American
Recovery and Reinvestment Act. The contract for these new vessels has been awarded
and wc expect to register the contract before the end of the year. Any delay in the
dredging, dock construction, and/or use of these vessels could potentially waste
significant City and Federal resources. :

* Given the imporlanc'cpfthc Creek to adjacent industrial business, maintaining the navigability ot
Newtown Creek during any remediat aclivities is important even aside from DEP’s need to access the
WPCP.



Appendix H

Assuranccs Necessary to Proceed with the Planned Work and City Initiatives

To address the liability and resource issues discussed above, before beginning the
Planned Work, the City secks written assurances: from EPA and DEC, with regards to the

following:

()

(i)

(iif)

(iv)

Should'Newtown Creck be added to the NPL, the Planned Work will not be
stopped, stalled, or modified once designs are approved or construction has
commenced. Further, the Agencies will conduct timely reviews and approvals
of design drawings and contract specifications that will be necessary to

complete Planned Work;

That the Planned Work does not appear to be a source of significant
contamination for the proposed NPL site, nor will it constitute a-violation of
any of the terms, conditions and prohibitions set forth in the laws and
regulations applicable to the site;

Prior to DEC’s issuance of the DEC/USACE Joint Permit for the dredging
described in the Planned CSO Work and the Planned Dock Work, DEC will

‘work with EPA and other relevaht authorities to issue a final written

determnination(s) to DEP that the work authorized under the Joint Permit is
consistent with EPA’s.remediation plan for Newtown Creek, to the extent
allowed by Federal law;

In the event that Newtown Creek is listed on tihe NPL and the City is ordered
by either DEC, EPA, or a court to cease or modify the Planned CSO work, the
City will not be in held in default of the CSO Order or assessed any penalties
under either the provisions of the CSO Order or the Environmental
Conservation Law, as long as the City establishes that any non-compliance is
attributable to a circumstance related to the NPL listing that has made
compliance witi the requirements of the CSO Order entirely beyond the
City’s control. In order to be cnlmcd to this relief, the City must establish that
it has made all good faith eflorts to comply with the CSO Order, that it has
made best eftorts to recoup any lost time, and tire City must provide DEC with
the proper notice of the event pursuant to the requirements of Part VI of the
CSO Order. If the work being undertaken under that Order is halted under the
conditions described in paragraph.(iv) above, then the City is assured that it
will have resolved its liability to the State for the purposes of the contribution
protection provided by CERCLA Section .113(1)(2)-for work already
undertaken as authorized by the CSO Order. To the extent authorized under
42 U.S.C. Section 9613(H)(3)(B), by entering into the CSO Order for some or
all of the response action, the City is assured that it is entitled to seek
contribution under CERCLA from any person except those who are-entitled. to
contribution protection-under 42 U.S.C. Section 9613(f)(2);
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9] That the City will be able to continue its inaintenance dredging of other
sediment mounds in close vicinity to the project area that are not currentiy
part of the Newtown Creéek dredging project; and

(vi)  That the same types of commercial and/or industrial vessels that currently use
Newtown Creek and its tributaries for shipping, transport, and other purposes
will be able to continue doing so during the Planned Work.

The City shares the Agencies’ interest in addressing historical contamination in the
Creek and maximizing its future use. The Planned Work represents important steps
forward in the restoration of the Creek and the fulfillment of important community
commitments and objects of the Bloomberg Administration. The assurances requested in
this letter will allow the City to-proceed with these important initiatives. We would also
like to thank you and your stafYs for the time and consideration dedicated to this matter.

Sincerely,

Js A

Robin.Levine

cc: Cas Holloway
Johanna Greenbaum

Enclosed
Attachments
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NC-1U No No No
NC-2U No No . No
NC-3U No No ' No |
NC-4U No No No
WC-1UA No No No
{we-1us No No No
T T e "
oX] No No No
Notes:

Table 5-5:
Summary of Criteria Exceeded from Sediment Samples: TCLP

“Part 371 does not include a specific mit for eyanide or sutide rogaoth
tandfilis to delemiine if sediments meet that oriteria.



